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The growth and 

prevalence of con- 
trol legislation in 
recent taxing stat- 
utes are considered 


By 
SETH T. COLE* 





T IS impossible to conceive of taxation that, to 

a degree, is not a regulation, for the simple rea- 

son that every tax that is levied, no matter how 
small, and no matter what its nature and purpose 
may be, to a certain extent affects the conduct of 
individuals and the transaction of business. That 
taxation is a means of regulation, is what was meant 
by Chief Justice Marshall when he said, in McCul- 
loch v. Maryland, 4 Wheat. 316, that “the power to 
tax involves the power to destroy.” In the old days, 
the tariff was the principal regulatory tax imposed 
in the United States. Without doubt, it contributed 
much to the development of a young and ambitious 
nation. Everyone recalls the old political slogan, 
“Tariff for revenue only.” No one would contend 
that a tariff imposition, whether for revenue only 
wt for the protection of industry, would not be regu- 
latory in its effect. 


Control Legislation in Taxing Statutes 


T WAS not until the last few years that taxation 

as a method of regulation became highly devel- 
oped and taxing statutes aimed at regulations be- 
came commonplace. The revenue producing features 
of these laws are, of course, important, because it 
has been necessary to produce funds by taxation in 
order to finance the various social enterprises upon 


* Attorney and Counselor at Law, Albany and New York, N. Y.: 
Chairman, Committee on Taxation of the New York Bar Association; 
Member of the Advisory Committee to the Committee on Federal 
Taxation of the American Bar Association; and Member of the Com- 
mittee on Double Domicile of the National Tax Association. 
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Regulatory Taxation: With Special 


Reference to the Income Tax 


which government, in nation and state, has em- 
barked, but many of the new acts, or contemporane- 
ous legislation, contain plain evidence that control 
or regulation was foremost in the minds of the law 
makers when they levied the taxes. 


The General Property Tax 


ROM the time of the first settlements until the 

early years of the twentieth century, taxation in 
this counry was largely limited to the general prop- 
erty tax, which formed the principal basis for the 
support of state and local governments, and tariff 
duties and excises, which financed the federal gov- 
ernment. The emphasis during that period was on 
individual initiative, and the functions of govern- 
ment were greatly restricted when compared with 
present day conditions. As a result, budgets were 
small and taxes were not oppressive. Free rein was 
given for the employment of private capital in the 
development of the nation. Income taxes were 
almost unknown. Wealth consisted mostly of land 
and buildings, live stock, tools, implements, and 
other forms of tangible personal property. Intangi- 
ble personal property had not even begun to assume 
the significance it has today. 


Taxation of Intangibles 


ITH the expansion of business, the develop- 

ment of corporate activity and the building 
up of big business enterprises, as the nation outgrew 
its swaddling clothes, intangible personal property 
assumed greater proportions and its taxation under 
the general property tax system became onerous. 
Methods of duping the tax assessor multiplied. 
Public sentiment gave tacit approval to evasion of 
taxes on securities. Finally the time came when 
there was a substantial breakdown of the general 
property tax, as applied to intangibles, and it became 
necessary for government to cast about for a substi- 
tute that would be more equitable in its results. 
The income tax presented itself as the most satis- 
factory solution of the problem and was adopted by 
a number of the states. The federal government also 
entered the income tax field. The initial rates of the 
income tax were moderate and it was accepted as 
being fair and found its place in our tax systems. 
The regulatory feature was negligible. In those 
days, only the wild-eyed, long-haired, radical agi- 
tator was talking or thinking of the income tax as 
a method of controlling business or as presenting 
a means for the redistribution of wealth. 
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Income Tax 


ODAY, the picture of income taxation is one 

that gives pause and creates wonderment as to 
what the eventual outcome will be. With the fed- 
eral government exacting high rates upon corporate 
incomes, taxes upon undistributed profits and numer- 
ous other corporate levies, and with federal personal 
income surtax rates running up to seventy-five per- 
cent, to which the state impositions must be added, 
it can be readily seen that the time has arrived when, 
in fact, the income tax is being used to control for- 
tunes and in a large measure to provide the redis- 
tribution of wealth that our radical elements only 
recently ranted about. 


Capital Gains 


7 OT only are the rates of taxes on incomes ex- 
tremely high, but methods provided for the 
determination of the income tax base are such as 
to add measurably to the weight of the burden. An 
outstanding example of what I have in mind is the 
capital gains tax. This tax, when fairly computed, 
is a brake upon business and a prime contributory 
cause toward those violent fluctuations in the eco- 
nomic scale which take us from the crest of the 
wave of prosperity to the depth of the trough of 
depression. When it is coupled with provisions 
that seek out all of the gains and allow credit for 
only a small portion of the losses, it becomes an even 
worse instrument of interference with normal busi- 
ness activity and the free flow of economic forces. 
Can a person possessing capital be blamed if he 
refuses to employ it in a business hazard, knowing 
that, if he wins, he must turn over to his govern- 
mental partner the lion’s share of the profits ; where- 
as, if he loses, he must bear the entire loss himself? 
With government reaping a large percentage of the 
rewards of success and carrying none of the risks of 
failure, there is bound to be an impairment of the 
incentive which induces men to undertake new de- 
velopments, in which the hazard element is always 
great. The ultimate effect upon society of a con- 
sideration such as this is for the future to disclose. 


Restrictions on Contributions 
FA pt dara result of excessive income taxation 


is the tendency to restrict contributions to edu- 
cational and eleemosynary institutions. This is 
brought about not only by high income taxation 
but also by high death taxes. It will be recalled 
that the will of a well known philanthropist, who 
died a short time ago, gave recognition to the effect 
of high death taxes and stated that bequests for 
charitable and educational purposes had been sub- 
stantially scaled down for that reason. The question 
arises whether present tax tendencies will result in 
the curtailment of private enterprise in higher edu- 
cation and charity and require that government take 
over a greatly increased portion of this work and, 
perhaps, eventually, pre-empt the field. Here again 
is play for differing conceptions of the functions of 
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government. To what extent shall it embrace within 
its regulatory arms functions of the character under 
discussion, which in the past have been reserved to 
private management? Unless sufficient funds to 
finance private control are forthcoming, govern- 
ment must do the work or it must be left undone. 


Another phenomena of high income taxation that 
deserves mention is the development of the prac- 
tice by persons of wealth of investing in non-income 
producing property. An inventory of the estate of a 
multi-millionaire, who died recently, disclosed that 
many millions had been invested in precious jewels 
and numismatic and philatelic collections. While 
such investments will probably have no pronounced 
effect upon our economy, they, at least, present an 


interesting side light upon the picture of regulation 
by taxation. 


Social Security Taxes 


DISCUSSION of the regulatory features of the 
income tax would not be complete without ref- 
erence being made to the social security and unem- 


_ ployment insurance taxes. These are highly regulatory 


of the social life of the people and, although imposed 
upon both employer and employee, based upon pay- 
roll payments, are nevertheless, in a substantial 
sense, taxes upon income. 


Degrees of Control by Taxation 


OME there are who would control our economy 
and the conduct of the individual to the minutest 
detail by means of taxation. Others advocate vary- 
ing degrees of control by taxation. One argues that 
if we step up income taxes when business is good 


business is bad to encourage industry, a means will 
be presented whereby government will have com 
plete control and the business cycle will be a thing 
of the past. Another argues that taxes be made a 
general panacea and that we must tax to raise prices, 
tax to lower prices, and tax to accomplish almost 
any object that can be thought of. A tax of one 
hundred percent on excess profits has been seriously 
advanced. 


Social Effects of Regulation by Taxation 


UR experience with regulation by taxation on 

a grand scale has been limited. Time alone will 
delineate the effects it will have upon society. Ra- 
tional arguments are advanced to prove that the ulti- 
mate outcome can be nothing but state ownership or 
socialism. Doutbless, this represents an extreme 
view and the truth will be found at some intermedi- 
ate point. Nevertheless, it cannot be denied that 
our social and business life is undergoing a great 
transformation by virtue of regulation through tax- 


ation, one of the more important elements of which 
is income taxation. 
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States Stockholders? 


By KINGMAN BREWSTER* 


The Statute 


HE Revenue Act of 1937 purports to tax the 
undistributed net income of a foreign personal 

‘ holding company to its United States share- 
holders, in proportion to their stockholdings. Such 


shareholders are required to include in their gross . 


income, as dividends, for the taxable year in or with 
which the taxable year of the company ends, the 
amount they would have received as dividends had 
the holding company distributed (on the last day 
of the company’s taxable year on which a “United 
States group” existed) an amount bearing the same 
ratio to its “undistributed Supplement P net in- 
come” as the portion of such taxable year up to and 
including such last day bears to the entire taxable 
year. 

The phrase “United States shareholders” is de- 
fined to mean citizens or residents of the United 
States, domestic corporations, domestic partnerships 
and estates or trusts (other than estates or trusts 
the gross income of which includes only income 
from sources within the United States), who were 
shareholders on the last day, of the taxable year 
of the foreign personal holding company, on which 
a “United States group” existed with respect to 
such company.” 

A “United States group” exists when more than 
50 per cent in value of the oustanding stock of a 
foreign personal holding company is owned, directly 
or indirectly, by or for not more than five individuals 
who are citizens or residents of the United States.® 
Stock owned, directly or indirectly, by or for a cor- 


_* Attorney at Law, Washington, D. C. Author Distraint Under the 
Federal Revenue Laws; co-author Holmes & Brewster’s Federal Tax Ap- 
peals, The Federal Gift Tax and Taxation Under the A. A. A. 

‘Section 337, Revenue Act of 1936, as amemded by Section 201. 
Revenue Act of 1937, Public No. 377, 75th Cong., 1st Sess., approved 
August 26, 1937. Regulations with respect to this tax have been 
promulgated in T. D. 4782, I. R. B. XVI-50, p. 3. 

2 Section 337 (a). The tax under discussion is not applicable unless 
a United States group existed after the date of the enactment of the 1937 
Act (Section 202, Public No. 377), for the purpose of the tax is to bring 
about the dissolution of foreign personal holding companies. (Report of 
Joint Committee on Tax Evasion and Avoidance, House Doc. No. 337, 
p. 21; Ways and Means Committee Report on Revenue Bill of 1937, 
House Report No. 1546, p. 25; Section 205, Public No. 377; T. D. 4784, 
Federal Register, Dec. 17, 1937, p. 3279). 

3 Section 331 (a) (2), 
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Is the Undistributed Income 
of Foreign Personal Holding 


Companies Taxable to United 


poration, partnership, estate or trust is to be con- 
sidered as being owned proportionately by its 
shareholders, partners or beneficiaries.* 


By the term “Supplement P net income” is meant 
the net income of the foreign personal holding com- 
pany subject to the adjustments specified,®> and by 
the “undistributed Supplement P net income” is 
meant such net income less the amount of the divi- 
dends paid credit as provided in section 27, com- 
puted without the benefit of the dividend carry-over 
allowed therein.® 


Not a New Method of Taxation 


HE report of the Joint Congressional Commit- 
tee on Tax Evasion and Avoidance? states inter 
alia: 


“The committee’s recommendation in general is that the 
undistributed part of a foreign personal holding com- 
pany’s net income should be included in the gross income 
of the American citizen or resident just as if such undis- 
tributed income had actually been distributed. Provision 
has been made so that such income would not be again 
subject to tax when actually distributed. 


“This proposal recommends a method of taxation which 
is a departure from any previously used with respect to 
corporate income. The committee feels, however, that 
this innovation is necessary to protect the revenue and 
prevent further use of one of the most glaring loopholes 
now existing. The proposal would affect only foreign cor- 
porations which are owned 50 per cent or more by five 
American citizens or residents (including members of their 
families) and which have the same type of investment 
income which makes a domestic corporation subject to 
tax as a personal holding company. Real foreign operating 
companies or widely held holding companies are not in- 
cluded. However, it should be observed that a few for- 
eign corporations, not subject to these recommendations in 
respect to foreign personal holding companies, may fall 
under section 102 [Surtax on Corporations Improperly Ac- 
cumulating Surplus] or section 351 [Surtax on Personal 
Holding Companies]. The committee believes that the 
recommendation is not any more drastic than the situation 
requires.” 





4 Section 333 (a) (1). 

5 Section 336. 

6 Section 335. 

™ House Doc. No. 337, 75th Cong., 1st Sess., p. 17. 
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Commenting on the above report, the Assistant 
General Counsel of the Treasury Department stated: ° 


“The joint committee’s report recognizes that its pro- 
posals envisage a method of taxation which is a departure 
from accustomed methods, The justification for such de- 
parture is the necessity of protecting the integrity of our 
revenue system by effectively closing one of the most glar- 
ing loopholes now existing, * * * The Treasury fully 
concurs in the expressed belief of the joint committee that 
the remedies recommended are no more drastic than the 
situation requires.” 


Following out the same thought, the report of 
the Ways and Means Committee on the Revenue 
Bill of 1937 alleged: ® 


“The evidence presented to the joint committee has 
shown that foreign personal holding companies have af- 
forded one of the most flagrant loopholes for tax avoidance. 
The use of such corporations has greatly increased within 
the last few years. Unless immediate preventive measures 
are taken, increased loss of revenue will be suffered in the 
future. Therefore, this subject has received special atten- 
tion by your committee. On account of lack of direct 
jurisdiction over such companies, substantial difficulties 
have been encountered. Your committee is of the opinion 
that it is justifiable on all grounds, including constitutional 
grounds, to provide for a method of taxation which will 
reach the shareholders who own stock in such companies 
and over whom the United States has jurisdiction. <A 
new method of taxation is therefore proposed under the 
bill which treats the income of the foreign corporate entity 
as the income of the shareholders within the jurisdiction 
of the United States and requires them to report as their 
income the undistributed net income of such foreign per- 
sonal holding companies.” 


The Senate Finance Committee concurred in this 
statement by incorporating the report of the House 
Ways and Means Committee in the Finance Com- 
inittee’s report on the Revenue Bill of 1937.1° 

It is hardly correct, however, to say that the 
reatment, for income tax purposes, of the income 
of a corporation as the income of the shareholders 
within the jurisdiction of the United States is a 
new method of taxation. The same principle was 
applied through the taxation of the distributive 
shares of the net income of Personal Service Cor- 
porations under the Revenue Acts of 1918 and 1921. 
It was also applied in the Income Tax Act of 1864 
(discussed below in connection with Eisner v. Ma- 
comber) and in section 220 of the Revenue Act of 
1918 dealing with corporations formed or used to 
avoid surtax.™ 

The term “Personal Service Corporation” was de- 
fined, in section 200 of the Revenue Act of 1918, to 
mean “a corporation whose income is to be ascribed 
primarily to the activities of the principal owners 
or stockholders who are themselves regularly en- 
gaged in the active conduct of the affairs of the 
corporation and in which capital (whether invested 
or borrowed) is not a material income-producing 
factor.” But the term did not include “any foreign 
corporation, nor any corporation 50 per centum or 
more of whose gross income consists either (1) of 
gains, profits or income derived from trading as a 
principal, or (2) of gains, profits, commissions, or 
other income, derived from a Government contract 


8 Hearings before the Committee on Ways and Means on Tax Evasion 
and Avoidance, August 9, 1937, p. 71. 

® House Report No. 1546, 75th Cong., 1st Sess., pp. 13-14. But cf. 
Report of Subcommittee of Committee on Ways and Means, 75th Cong., 
3rd ors, on Proposed Revision of the Revenue Laws, January 14, 1938, 
pp. 

1 Senate Report No. 1242, 75th Cong., Ist Sess. 

" Infra. 
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or contracts made between April 6, 1917, and No 
vember 11, 1918, both dates inclusive.” 1* The same 
definition was contained in section 200 (5) of the 
Revenue Act of 1921. 

Section 218 (e) of the Revenue Act of 1918 pro- 
vided: 


“Personal service corporations shall not be subject to 

taxation under this title, but the individual stockholders 
thereof shall be taxed in the same manner as the members of 
partnerships. All the provisions of this title relating to 
partnerships and the members thereof shall so far as prac- 
ticable apply to personal service corporations and the 
stockholders thereof: Provided, That for the purpose of 
this subdivision amounts distributed by a personal service 
corporation during its taxable year shall be accounted for 
by the distributees; and any portion of the net income re 
maining undistributed at the close of its taxable year shail be 
accounted for by the stockholders of such corporation at the 
close of its taxable year in proportion to their respective 
shares.” (Italics supplied.) 
Members of partnerships were, of course, taxed un- 
der section 218 (a) of the 1918 Act only in their 
individual capacity, each partner being required to 
include in his net income his distributive share of 
the net income of the partnership, whether distri- 
buted or not. 

The same provision with reference to the taxa 
tion of the stockholder’s distributive (but undistri 
buted) share of the income of a personal service 
corporation was contained in section 218 (d) of the 
Revenue Act of 1921, but it was therein specified 
that such provision should not be in effect after 
December 31, 1921. It has not since been restored, 
and the method of taxation which it represented 
was not again required until the present Act was 
passed. 

Section 220 of the Revenue Act of 1918 taxed to 
the stockholders the undistributed profits of any 
corporation “formed or availed of for the purpose 
of preventing the imposition of the surtax upon its 
stockholders or members through the medium of 
perm tting its gains and profits to accumulate in- 
stead of being divided or distributed.” The tax was 
imposed substantially in the same manner as the 
tax on the stockholders of personal service corpora- 
tions, except that the tax imposed by Title IIT of 
the 1918 Act (war-profits and excess-profits tax) 
was to be deducted from the net income of the cor- 
poration before the computation of the proportion- 
ate share of each stockholder or member. Section 
220 of the 1918 Act was based on similar provisions 
in the 1913 Act and in section 3 of the Revenue Acts 
of 1916 and 1917. 

In the Revenue Act of 1921 (section 220) the 
foregoing method of taxation was no longer re- 
quired, but a straight surtax on corporations, formed 
or availed of for the purpose of preventing the im- 
position of surtax on their stockholders, was im- 
posed, with the proviso that in lieu thereof the 
Commissioner might tax the stockholders on their 
undistributed distributive shares in the corporation’s 
net income, if all the stockholders agreed thereto. 
Thus, the method of taxing the individual stock: 
holders on undistributed net income of corporations 
in this class thereafter became permissive only in 
lieu of the surtax otherwise imposed upon the cor- 
poration itself with respect to its net income. 





32 Section 200, Revenue Act of 1918, 
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Provisions similar to those in section 220 of the 
Revenue Act of 1921 were incorporated in all sub- 
sequent revenue acts, except that in section 220 of 
the Revenue Act of 1924 the permissive feature was 
not incorporated and only the surtax upon the net 
income of the corporation was imposed. The pro- 
visions similar to those in the 1921 Act were in- 
cluded in the Revenue Acts of 1926,1* 1928,14 1932,%° 
1934,1° and 1936.27 

The requirement that the stockholders be taxed 
individually upon the undistributed net income of 
a corporation formed or availed of for the purpose 
of preventing the imposition of surtax on the stock- 
holders, set forth in section 220 of the Revenue Act 
of 1918, as distinguished from taxation on that basis 
with the stockholders’ agreement thereto, was ac- 
cordingly, abandoned in the 1921 and subsequent 
acts. ‘This was for the same reason which caused 
an alternative to the earlier method of taxing per- 
sonal service corporations to be provided in section 
1332 of the Revenue Act of 1921,!° viz., the decision 
in Eisner v. Macomber.® 


Constitutionality of Personal Service 
Corporation Provisions of Revenue 
Acts of 1918 and 1921 


HE constitutionality of taxing stockholders’ un- 

distributed pro rata shares of the income of 
personal service corporations has not yet been de- 
termined by the courts. The question was raised 
hefore the Board of Tax Appeals in the case of 
F. L. Bateman, 34 B. T. A. 351, but the Board held 
in that case that the petitioner could not success- 
fully challenge the constitutionality of section 218 
(e), and the above-mentioned portion of section 200, 
of the Revenue Act of 1918. This was because he 
had availed himself of the benefit of the personal 
service corporation provisions of that Act by main- 
taining that certain corporations (in which he was 
a stockholder) were not subject to an income tax 
hecause they were personal service corporations. 
He had voluntarily included in his personal income 
tax returns his undistributed share of such corpora- 
tions’ net income. 

The petitioner in the Bateman case had challenged 
the validity of the personal service corporation pro- 
visions of the 1918 Act on the ground that the cor- 
poration’s income was not income of the stock- 
holders within the meaning of the Sixteenth Amend- 
ment, and that it was contrary to the due process 
clause of the Fifth Amendment for Congress to tax 
one person (the stockholder) upon the income of 
another (the personal service corporation). 

Congress, however, had grave doubts as to the 
constitutionality of the taxation of such stockhold- 
er’s undistributed share of the income of personal 
service corporations. It therefore provided, in sec- 
tion 1332 of the Revenue Act of 1921, an alternative 
tax on personal service corporations which should 
take effect in the event the existing method of tax- 


13 Section 220. 

'* Section 104. 

® Section 104. 

‘6 Section 102. 

17 Section 102. 

18 Infra, 

1” Ways and Means Committee Report on Revenue Bill of 1921, House 

Report No. 350, 67th Cong., Ist Sess., pp. 12-13 
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ing personal service corporations should be held 
unconstitutional. 

Section 1332 imposed a tax on the net income of 
personal service corporations, to be collected (in 
the same manner as other corporation income 
taxes) if either section 218 (e) of the Revenue Act 
of 1918 or section 218 (d) of the 1921 Act “is by 
final adjudication declared invalid.” Provision was 
also made in section 1332 (if the personal service 
corporation tax provisions of the 1918 and 1921 
Acts should be declared unconstitutional) for the 
refund or credit of the taxes which had been paid 
by the shareholders of personal service corporations 
on their undistributed shares of the corporations’ 
income. Commenting on this “alternative tax” pro- 
vision, the Senate Finance Committee in its report 
on the Revenue Bill of 1921 stated: ?° 

“Section 1332 provides that in case the present method 
of taxing personal-service corporations (i. e., on the same 
basis as partnerships) is declared unconstitutional such 
cornorations shall be taxed for the years 1918 to 1921, 
inclusive, upon the same basis as other corporations. The 
shareholders who during such years have paid taxes upon 
their distributive shares would be entitled to refunds for 
the taxes so paid. Provision is made that such taxes paid 
by the shareholders may, under a written agreement, be 
credited against the taxes due from the corporation; that 
if no stockholder files a claim for refund within a period 
of six months the taxes paid in the past by the shareholders 
shall be deemed to be in lieu of the tax imposed by this 
section; and that if claims for refund are filed within six 
months representing less than 30 per cent of the outstand- 
ing stock or shares in the corporation the tax imposed by 
this section shall be reduced to that proportion thereof 
which the number of shares owned by the shareholders 
making such claims bears to the total number of shares 
outstanding. 


“This section is deemed advisable because the _ stock- 
dividend decision [Eisner v. Macomber, 252 U. S. 189] has 
cast doubt upon the constitutionality of the provisions of the 
revenue act which treat personal-service corporations substan- 
tially as partnerships.” (Italics supplied.) 


Taxation of Stockholders on 
Their Undistributed Shares of a 
Corporation’s Income Contrary 
to the Sixteenth Amendment 


ISNER v. MACOMBER,” well known for its 
conclusion that stock dividends are not sub- 

ject to tax under the Sixteenth Amendment, cer- 
tainly where such do not give the stockholder a 
new interest in the corporation,” elicited certain 
arguments, here pertinent, on behalf of the Govern- 
ment, which were answered by the Supreme Court. 
The Government urged,” “virtually abandoning 
the contention that a stock dividend increases the 
interest of the stockholder or otherwise enriches 
him,” that the Revenue Act of 1916, correctly con- 
strued, imposed a surtax not upon the stock dividend 
but upon the stockholder’s share of the undivided 
profits previously accumulated by the corporation 
—the tax being levied as a matter of convenience 
at the time its profits become evident through the 
stock dividend. Answering this contention, the 
Court conceded that Congress had the power to tax 
stockholders upon their property interests in the 


(Continued on page 112) 


20 Senate Report No. 275, 67th Cong., Ist Sess., p. 34. 
21252 U. S. 189. 40 S. Ct. 189. 

22 Koshland v. Helvering, 298 U. S. 441, 56 S. Ct. 767, 
OF. 207s 



































































































HE tax on undistributed profits is being re- 

considered by the present Congress. Many 

voices have been heard in its condemnation 
some of which may be quieted by reasonable amend- 
ment. Others will demand repeal. They have as- 
serted that the tax penalizes the corporation which 
seeks to increase its capital from profits and that it 
unstabilizes business by forcing the distribution of 
earnings and by preventing the accumulation of re- 
serves for the maintenance of dividends in profitless 
depression years. They add that the tax is more 
burdensome for the small corporation than for larger 
enterprises. There are many other arguments but 
these strike at fundamentals. 

What did corporations do with their earnings in 
the prosperity years of the twenties? Were they, 
in fact, invested in plant and equipment? Were the 
uses to which they were devoted economically de- 
sirable? Did they create a buffer against depres- 
sion? An analysis of the consolidated balance sheet 
data, presented in the Statistics of Income published 
by the U. S. Treasury Department, will assist in 
answering some of these questions. The figures 
published cover the assets and liabilities of both 
financial and non-financial corporations, of manu- 


* Professor of Economics, University of Rochester. 


Undistributed Profits and 


Business Fluctuations 


By DONALD W. GILBERT* 






facturing as well as non-manufacturing enterprises 
and for those with or without net income. For the 
purposes of this study, financial corporations have 
been excluded. Since the number of enterprises 
reporting varies from year to year, balance sheets 
were derived for the average non-financial corpora- 
tion and for the average manufacturing corporation. 
From the derived balance sheet, conclusions can be 
drawn regarding the impact of earnings upon assets 
and liabilities and it is possible therefore to discover 
just what happened to undistributed profits. Some 
caution must be used in interpreting the data for 
no allowance could be made for the variation from 
year to year in the size of the reporting corpora- 
tions. Table I presents the assets, liabilities and 
earnings of the average non-financial income cor- 
poration for the years 1926 through 1929 together 
with the share of the income retained. Table II 
has been constructed from Table I and indicates the 
absolute dollar change from year to year and for 
the four year period as a whole in the individual 
items of the average balance sheet. Both tables 
present similar data for the average manufacturing 
income corporation. 


In the three years 1927 to 1929, it will be observed, 
the total income retained by the average non-finan- 
cial income corporation was $59,870 while the sur- 
plus increased by $60,030. But these earnings were 
not invested in capital equipment. The increase in 
capital stock and bonds of $136,480 accounts for the 
entire increase of $48,320 in real estate, buildings 
and equipment together with the decrease of $96,820 
in miscellaneous liabilities. On the other hand, cash 
(including bank deposits), tax-exempt, non tax- 
exempt and miscellaneous investments increased 
$48,130 thus absorbing most of the retained earnings. 
Changes in other items were negligible and the con- 
clusion seems warranted that this average corpora- 
tion used about 80 per cent of its undistributed 
income in accumulating liquid reserves and obtained 
funds for expansion from the investment market. 

If manufacturing corporations alone are consid- 
ered, the case is not quite so clear. Here capital 
stock and bonds increased $29,640 while additions 
to real estate, buildings and equipment totalled 
$20,940. Again, fixed capital assets were accounted 
for by new funds drawn from the investing public. 
But the retained income of $107,670 added only 
$48,880 to cash and liquid investments. The differ- 
ence is mainly accounted for by the increase of 
$10,180 in notes and accounts receivable and the 
decline of $31,130 in miscellaneous liabilities. How- 
ever, nearly 50 per cent of the retained earnings 
were held in liquid reserves, the remainder increas- 
ing working but not fixed capital. It is hardly fair 
to claim, therefore, that a forced distribution of 
earnings would imperil the capital accumulating 
power of industry. That accumulation came mainly 
through the offerings of new securities to investors, 
not from earnings. 





OW- 
ngs 
pas- 
fair 
. of 
ting 
inly 
ors, 


February, 1938 UNDISTRIBUTED PROFITS AND BUSINESS FLUCTUATIONS 73 


TABLE I 


Assets and Liabilities of the Average Non-Financial Income Corporation and of the 
Average Manufacturing Income Corporation 1926-1929* 
(Thousand Dollars) 


Average Manufacturing Corporation Average Non-Financial Corporation 
1926 1927 1928 1929 1926 1927 1928 1929 


Number balance sheets.............. ake a 518.50 509.11 518.33 525.09 1615.52 1643.41 1688.55 1705.24 
Eisai rei ore iri te ty EA ern 5 do 61.87 60.52 67.04 65.06 38.25 36.30 39.59 40.04 
Tax-exempt securities ...............55. se oes 33.63 39.47 35.46 15.78 15.89 18.10 15.59 





Non tax-exempt and miscellaneous assets..... 177.88 202.33 200.86 220.82 150.63 163.37 168.89 197.16 
Notes and accounts receivable........... a. ee 138.24 153.80 148.09 89.17 88.43 106.30 106.72 
RN io bes we + vreistbin a avs ae ... 194.00 183.99 189.44 195.76 100.46 94.46 95.93 98.60 
Real estate, buildings and equipment. .. 416.22 380.21 418.65 437.16 428.31 409.28 443.50 476.63 
Notes and accounts payable......... caw, eee 90.68 96.70 93.93 71.16 69.36 79.87 84.22 
Miscellaneous liabilities ............ a SS 81.63 59.90 73.91 170.92 93.88 62.11 74.10 
Bonds and mortgages .... ee 63.72 83.25 78.06 79.82 127.53 166.63 174.94 
CAH SIO 5 6c oso ken ace vee aes ... 478.98 467.07 504.29 499.10 336.82 343.27 362.77 378.18 
Surplus and undivided profits Ce 301.25 330.10 362.72 168.92 179.16 204.84 228.89 
EE uni a doe Sia ne Oe ee et ee 4.71 5.42 4.98 5.37 5.67 5.48 4.89 5.61 
a IN ede rca Weegee ae ota 274.58 295.83 325.12 357.35 163.25 173.68 199.95 223.28 

Compiled net profit after taxes............... 84.46 75.35 91.37 101.18 51.53 45.95 Salo 59.49 

CB 85s eae Seva cee anes mendes 46.92 47.00 55.43 57.80 29.03 29.51 32.14 37.07 
adie SE oa e in ate akan eater ee 37.54 28.35 35.94 43.38 22.50 16.44 21.01 22.42 

* As of Dec. 31 or close of fiscal year. Source: Statistics of Income 1926-1929 U. S. Treasury Department. 


TABLE II 


Net Annual Changes in the Assets and Liabilities of the Average Non-Financial Income Corporation 
and the Average Manufacturing Income Corporation 1926-1929 
(Thousand Dollars) 
Average Manufacturing Corporation Average Non-Financial Corporation 
1927 1928 1929 Total 1927 1928 1929 Total 


OE «na hides bdehaties tiie Soha anes eee o —1.54 6.52 —1.98 3.00 —1.95 3.29 45 1.79 
Tax-exempt investments .............. 1.11 5.84 —4.01 2.94 | 2.21 —2.51 —.19 
Non tax-exempt and miscellaneous inv estments 24.45 —1.47 19.96 42.94 12.74 4.52 29.27 46.53 
Notes and accounts receivable................ 33 15.56 —5.71 10.18 —.74 17.87 42 17.55 
BUCS hcl ocak at orn ei ete Sees 10.01 5.45 6.32 1.76 —6.00 1.47 2.67 1.86 
Real estate, buildings and equipment.......... 36.01 38.44 18.51 20.94 —19.03 34.22 33.13 48.32 
Notes and accounts payable......... teeeese.. —2,69 6.02 —2.77 56 —1.80 10.51 4.35 13.06 
Miscellaneous liabilities ...................... —23.42 —21.73 14.01 —31.13 —77.04 —31.77 11.99 —96.82 

3onds and oe Seti stadicky desvcever peat eens —4.82 19.53 —5.19 9.52 47.71 39.10 8.31 95.12 
RE I os ooh Seo mn nw notaviawiadueae has —11.91 37.22 —5.19 20.12 6.45 19.50 15.41 41.36 


Net surplus ...... 
Income retained 


i ie weaarneaet verbena 21.25 29.29 32.23 82.77 10.43 26.27 23.33 60.03 
Re ey eee 28.35 35.94 43.38 107.67 16.44 21.01 22.42 59.87 


Source: Original data from Statistics of Income 1926-1929, 


Did the accumulation of these reserves and their or invested? The treasury statistics given in Table 
later depression use for dividend payments help to III show the amount and percentage of dividend 
stabilize business? Would their distribution during income by income classes in 1927-1929. In each 
the year of receipt produce a more severe business year nearly 60 per cent of dividends were distributed 
cycle? Those who would abandon this method of to persons receiving less than $50,000 of income 
taxation must show conclusively that affirmative an- per year. Certainly a large part of any additional 
swers can be given to these questions. dividends would have gone to individuals in the in- 

There can be little doubt that, so far as the addi- come brackets below $50,000. A considerable part 
tional investments acquired took the form of old of such purchasing power would have been directed 
securities, their purchase helped to lift the stock toward consumers’ goods rather than new invest- 
market averages to the artificial levels of 1929. This ment. The economic system had reached that stage 
form of reserve accumulation thus helped to pro- in 1927-1929 where the annual increase in the sales 
duce the crash which the reserves were designed to of finished goods to consumers was insufficient to 
cushion and to that extent tended to be self-anni- utilize the full increase in the productive capacity 
hilating. Moreover, since in part these reserves con- of industry at the price level then prevailing. Recog- 
sisted of cash and idle bank deposits, the velocity nition of this excessive capacity in many industries 
of circulation of purchasing power in both producers cast some doubt on profits prospects and reduced 
and consumers goods markets was reduced and a business purchases of producers goods. The re- 
maladjustment of production and demand invited. tention of earnings thus had the two-fold effect of 
Certainly, to the extent that the stock-market crash increasing unhealthy activity in the security market 
and bank failures destroyed reserves accumulated and dampening activity in the consumers’ and pro- 
from earnings, they might as well have been dis- ducers’ goods industries. It could hardly be argued 
tributed to stock-holders. that reserve building asserted a stabilizing influence 

But suppose earnings had been distributed in during the boom. 
greater degree in the years preceding the crash. But did these reserves cushion the depression de- 


Would they have been spent for consumers’ goods cline of other income by preserving a continuous 
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flow of dividend payments to stockholders which 
current earnings would not have permitted? A sup- 
port of such a contention would be found in a smaller 
decline of total dividends paid out from 1929-1933 
than of other types of income. Only if the flow of 
dividends helped to balance the decline of wages, 
interest, rents and royalties and entrepreneurial with- 
drawals could it be said that dividends provided a 
cushion in any greater decree than other payments. 

Table IV shows the percentage decline from 1929 
to 1931 and for succeeding years in the several in- 
come streams. It will be observed that whether 
we consider a stage midway in the recession or in 
the very trough of depression the decline of divi- 
dends was larger than that of total labor income. 
The shrinkage of dividends was exceeded only by 
that of net rents and royalties. It would appear 
quite accurate to state that labor income and in- 
terest cushioned the decline of dividend payments. 
The fact is that industry paid out each year more 
income than was produced by current production. 
To some extent, such liquid reserves as were left 
after the security debacle made possible the con- 
tinued payment of wages, interest and dividends 
but so did the liquidation of inventories and other 
current assets. 

But is the tax on undistributed income unequal? 
Does it press more heavily on the young and grow- 
ing corporation? In the May 1, 1936, issue of the 
Annalist, Professor W. L. Crum undertook to show 
statistically that this is true. With two reserva- 
tions, his analysis, showing the larger percentage of 
income paid out by large corporations than by small, 
would seem to be definitive. However, the years 
selected by Professor Crum were recent depression 


years and no data were presented to show that his 
observations were equally typical of the boom years. 
Large corporations may have followed very different 
policies in 1926-1929. In any case, a moderate ex- 
emption would help to remove the inequality. And 
to suggest that large corporations retained a small 
percentage of earnings is not to deny that the abso- 
lute sums undistributed were very large and re- 
quired control. Furthermore, a number of ways have 
been suggested whereby the small corporation wish- 
ing to increase its capital from earnings may do so 
without being subjected to heavy taxation of un- 
distributed income. These are generally understood 
now and include among several methods the distri- 
bution of corporate obligations; the issue of stock 
dividends in stock of a type different from that in 
the hands of the stockholders; the issue of a like 
stock dividend with an option of cash and the solici- 
tation of the reinvestment of cash dividends by the 
purchaser of new stock. 

Nevertheless, one may agree with Professor Crum 
that the present tax will tend to operate unequally. 
Yet it would be possible to revise it so that these 
inequalities would be removed while at the same 
time preserving what seem to be important advan- 
tages of this form of tax. It is desired to allow the 
voung and small corporations to increase their cap- 
ital from earnings in years of business recovery 
while preventing reinvestment in excess capacity 
during the boom. On the other hand, if a greater 
income distribution could be forced especially during 
the late period of prosperity, consumer purchasing 
power would be increased at a rate more closely ad- 
justed to the power to produce or, at least, the cul 

(Continued on page 120) 


TABLE III 


Dividends Received from Domestic Corporations by Income Classes 
(Millions of Dollars) 


Cumu- Cumu- Cumu- 


Income Class 1927 1928 1929 1927 1928 1929 lative lative lative 
(Dollars) Percent Percent Percent Percent Percent Percent 
Under 5,000 493 341 539 11.6 7.8 11.3 11.6 7.8 Fe. 
5,000 and under’ 10,000 431 438 506 10.1 10.1 10.6 21.7 17.9 21.9 
10,000 and under’ 15,000 344 345 386 8.1 7.8 8.1 29.8 25.7 30.0 
15,000 and under 20,000 271 269 303 6.4 6.2 6.3 36 2 31.9 36.3 
20,000 and under 50,000 899 916 978 21.1 21.1 20.2 57.3 53.0 56.5 
50.000 and under 100,000 624 641 646 147 14.7 t.5 720 67.7 70.0 
100,000 and over 1193 1401 1438 28.1 32.2 30.0 100.0 100.0 100.0 
Total 4255 4351 4786 100.0 100.0 100.0 
Statistics of Income, Treasury Department 1927-1929 
TABLE IV 


Income Paid Out by Classes 1929-1933 with Percent Change from 1929 
(Million Dollars) 


Income Paid Out 
Total labor income... 
Percent change from 1929 
Dividends ........... 
Percent change from 1929 
ee 
Percent change from 1929 
Net rents and royalties 
Percent change from 1929 
Entrepreneurial withdrawals 
Percent change from 1929 
Total income paid out 
Percent change from 1929 


1929 1930 193] 1932 1933 

. 51,487 47,198 39,758 30.920 29.420 
—8.34 —22.79 —39.95 —42.86 

5,964 5,795 4,312 2,754 2.208 
—2.84 —27.70 —53.83 —62.98 

5,104 5,305 5,169 4,975 4,592 
+3.93 +1.27 —2.53 —10.04 

3,424 2,766 2,096 1,470 1,245 
—19.22 —38.79 —57.06 —63.64 

12,503 11,666 10,086 7,992 7,306 
—6.60 —19.34 —36.08 —41.57 

78,632 72,932 61,704 48.362 44.940 
—7.25 —21.53 —38.50 —42.85 


Statistical Abstract of the United States, 1935; p. 270. 
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Developments in International 


Tax Law in 1937 


—and Suggestions 
to Protect Ameri- 
can Foreign Trade 


By MITCHELL 
B. CARROLL** 





TREND toward the more active participation 

of the United States Government in the de- 

velopment of international tax law may be 
found in the exchange of ratifications of the tax treaty 
with Canada on August 13, 1937, and the announce- 
ment of Undersecretary of the Treasury, Roswell 
Magill, that the State Department with the co- 
operation of the Treasury is entering into discussions 
with representatives of Canada and other countries 
with a view to making treaty arrangements for the 
exchange of information by the respective tax ad- 
ministrations.’ 


The treaty with Canada follows the provisions 
contained in sections 211 (a) and 231 (a) of the 
Revenue Act of 1936 to reduce from 10% to 5% the 
withholding rate applicable to dividends, interest 
and other recurring classes of income in the case 
ot individuals residing in Canada, and only to divi- 
dends in the case of Canadian corporations. The 
primary purpose of the above-mentioned provisions 
in the 1936 act and the treaty was to meet the 5% 
withholding rate applied by Canada to dividends and 
interest flowing to residents of other countries in- 
cluding the United States. This treaty does not 
“freeze” the 5% rate, however, as either country 
is free to modify its rate at any time and thereby 
terminate the treaty. 


The proposal to arrange with other countries for 
an exchange of information was made during the 
hearings before the Committee on Ways and Means 
in connection with the bill to reduce certain forms 
of tax avoidance and evasion. It is significant in 





* Report to the meeting of the American Bar Association, Kansas 
City, Mo., Sept. 28, 1937. 

** Attorney at Law, New York; Chairman, Committee on Inter- 
uational Double Taxation, Section of International and Comparative 
Law, American Bar Association. 

1 Hearings before the Committee on Ways and Means, August 9 
and 10, 1937, p. 31. 


this connection, that out of forty-four general ar- 
rangements, by treaty or reciprocal legislation, be- 
tween European States for the prevention of double 
taxation in the field of income taxes (most of which 
are in effect), only twenty-seven have made some 
reference to mutual assistance and only nineteen go 
into the question in some detail in the same or in 
supplementary agreements. In only three instances 
of minor importance do mutual assistance agree- 
ments stand alone. It is therefore to be hoped that 
if the United States is to enter into such arrange- 
ments it will do so only in connection with broad 
treaties to prevent unfair and excessive taxation of 
American citizens and corporations with investments 
and business enterprises abroad, and in furtherance 
of the administration’s program for encouraging 
foreign trade. 

Incidentally the amendment to section 211 (a) of 
the 1936 act in section 501 of the 1937 revenue act 
which subjects to normal tax and surtax nonresident 
alien individuals not engaged in business in the 
United States, who derive more than $21,600 in divi- 
dends, interest and other recurring types of income 
from American sources, may give rise to various 
complications (especially in connection with foreign 
corporations owned by aliens), which can be solved 
by treaties. 

It is opportune first to consider the steps taken 
by other countries to protect their citizens and cor- 
porations from international double taxation, in order 
to determine to what extent they are more advanta- 
geous than the credit allowed American enterprises 
in section 131 of the Revenue Act of 1936. This 
involves consideration of the underlying theory of 
this measure for preventing the excessive tax burden 
that would otherwise fall on Americans engaging in 
foreign commerce, the scope of the credit, the simi- 
lar provisions in the laws of other countries, and the 
provisions in laws and treaties which are essentially 
the same nature, and afford foreign enterprises a 
competitive handicap over our own. 


Purpose of the Credit and 
Equivalent Provisions 


HE most frequent case of international double 

taxation occurs when one country taxes income 
from sources in its territory and a second country 
taxes the recipient on the basis of his entire income 
by reason of his being a citizen, or a resident within 
its territory. Corporations are likewise subject to 
this overlapping of fiscal jurisdiction of the country 
of source of the income and of the country of the 
corporate fiscal domicile. 

During the years immediately following the world 
war, the rates of income tax were so high that the 
total taxes and surtaxes imposed by two countries 
on income flowing from sources in the one to per- 
sons resident in the other often amounted to more 
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than the income involved, and the cumulation of 
taxes on corporations was paralyzing trade. 

With the realization that relief from such double 
taxation was needed to permit American enterprises 
to recapture markets lost during the world war, and, 
at the same time, remove tax obstacles to the bring- 
ing home of the profits earned abroad, Congress, 
upon the recommendation of Dr. T. S. Adams, then 
economic adviser to the Treasury Department, in- 
corporated the foreign tax credit in sections 222 and 
238 of the Revenue Act of 1918. Relying upon this 
protection which has been re-enacted with ever more 
limiting amendments in subsequent revenue acts, 
American citizens and corporations have expanded 
our commercial frontiers through establishing branches 
and subsidiaries or making other investments abroad. 

Concurrently, by legislation or by an ever-growing 
recourse to treaties, other countries have also pro- 
tected their enterprises from multiple taxation. The 
movement has been aided by work carried on since 
1921 under the auspices of the League of Nations, 
primarily by governmental experts and representa- 
tives of the International Chamber of Commerce. 
This work has resulted in the formulation of model 
conventions which have conduced to a large degree 
of uniformity in the numerous bilateral treaties. 

The situation is again almost as bad as when the 
need for relief from double taxation was recognized 
in the Wilson administration. If an American cor- 
poration has a subsidiary in Great Britain, its profits 
will be subject there, under the Finance Act of 1937, 
first to a profits tax of 5% and then to a standard 
rate of income tax of 25%. If the American cor- 
poration has a branch in France, it is subject to 
a profits tax of 12%, and to a dividend tax of 24% 
which, under Article V of the Franco-American treaty, 
is imposed on the basis of three-fourths of the profits 
earned by the branch, making a total rate of about 
30%. Should the American corporation receive di- 
vidends from a Belgian subsidiary, it would suffer 
deduction of tax at the rate of 22%. Aggregate tax 
rates in other countries, such as Japan, run much 
higher. 

If the income derived in any one of these countries 
had also to bear in the United States the corporation 
normal tax progressing from 8% to 15%, and the 
surtax progressing from 7% to 27% on undistributed 
income, the cumulation of taxes would obviously 
consume the greater portion of the profit, without 
taking into account the normal tax and surtax paid 
by individuals on whatever amount is distributed. 
Most governments recognize that the imposition of 
taxes by two or more countries on the same income 
may so reduce the net profit of an enterprise remain- 
ing after deduction of all other costs incident to 
trading that its owner may be forced to give up 
foreign business. As an alternative, the owner might 
feel constrained to keep the foreign profits in the 
country where they were earned and use them for 
the development of an industry abroad which would 
soon compete with enterprises at home. 


In the face of such tax burdens, new enterprises 
hesitate to venture into foreign commerce. Double 
taxation is often the direct cause of tax avoidance 
or evasion, and more revenues may be lost through 
the depression of trade or measures to escape taxes 
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than would have been given up through the grant- 
ing of relief. Considering the various consequences 
of double taxation, whatever is foregone through 
granting relief should be more than retrieved when 
the profits from abroad are distributed as dividends 
or paid for services or supplies, and the government 
collects increased taxes from the recipients. 

In short, such measures of relief from double taxa- 
tion as the foreign tax credit conform to the Admin- 
istration’s policy of encouraging foreign trade through 
reciprocal tariff agreements and also tend to increase 
revenues through adding to the national income the 
earnings from abroad. 


General Nature of Relief Measures 


O PREVENT double taxation it is obviously 

necessary for either the country of source of 
the income or the country of the recipient’s fiscal 
domicile (whether on grounds of residence or na- 
tionality) to give up all of its tax on the income 
involved, or for each to forego a part of its levy. 
Whereas the principle of reciprocal exemption at 
source and full taxation at fiscal domicile is almost 
universally applied through bilateral arrangements 
by the United States and other countries with regard 
to shipping profits, and is also prescribed in treaties 
for certain other items of income, the only case where it 
is applicable to all classes of income derived from 
sources in one country by persons resident in the 
other is in the British-Irish Free State agreement 
mentioned farther on. 

In the great majority of cases the country of fiscal 
domicile renounces all or a part of its tax in favor 
of the country of source. In other words, the 
country where the recipient resides generally ex- 
empts from its levy the income attributable to 
another State which has already been taxed there. 
At least ten treaties exempt such foreign income but 
require that the progressive home tax be levied on 
the domestic income at the rate which would have 
been applicable if the foreign income were included, 
or require the computation of the home tax and then 
allow a reduction in respect of the foreign income of 
an amount equal to tax at its own rates exclusively 
on the foreign income. 

The fundamental principle underlying these pro- 
visions, that of the country of fiscal domicile fore- 
going its tax in favor of the country of source, yet 
without lowering the tax on domestic income, is 
likewise inherent in the United States credit for 
foreign taxes. 


Description of United States 
Foreign Tax Credit 


RIEFLY, section 131 (a) (1) grants to a United 

States citizen and a domestic corporation a credit 
against the tax imposed by the act for the amount 
of any income, war profits and excess profits taxes 
paid or accrued during the taxable year to any foreign 
country or to any possession of the United States. 
Furthermore, section 131 (a) (3) grants to an alien 
resident of the United States a similar credit for 
the amount of any such taxes paid or accrued during 
the taxable year to any foreign country, if the foreign 
country of which such alien resident is a citizen 
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or subject, in imposing such taxes, allows a similar 
credit to the United States citizens residing in its 
territory. 

Congress has taken cognizance of the fact that, 
in order to do business in a foreign country, it is 
often necessary to organize a subsidiary corporation 
under its laws, and in section 131 (f) it has granted 
a credit to a domestic corporation owning a majority 
of the voting stock of a foreign corporation, which 
places the domestic corporation in substantially the 
same position as if it had there a direct branch. 
The protection against duplicate taxation is just as 
necessary in one case as in the other. The American 
corporation is deemed to have paid the same pro- 
portion of the income tax paid by the foreign sub- 
sidiary upon its accumulated profits as the amount 
of dividends which is distributed to the parent cor- 
poration out of such profits bears to the total 
amount of the accumulated profits of the subsidiary. 
However, the amount of tax deemed to have been 
paid by the parent corporation shall not exceed the 
same proportion of the tax, against which credit is 
taken, which the amount of such dividends bears to 
the amount of the entire net income of the domestic 
corporation in which such dividends are included. 

In all cases, the credit is subject under section 
131 (b) to each of the following limitations: (1) 
the amount of the credit in respect of the tax paid 
or accrued to any country shall not exceed the same 
proportion of the tax.against which such credit is 
taken which the taxpayer’s net income from sources 
within such country bears to his entire net income 
for the same taxable year; and (2) the total amount 
of the credit shall not exceed the same proportion 
of the tax, against which such credit is taken, which 
the taxpayer’s net income from sources without the 
United States bears to his entire net income for 
the same taxable year. 

A further indirect limitation results from the fact 
that, in the Revenue Act of 1936, the allowance of 
85% of the dividends from domestic corporations, 
which had previously been granted as a deduction 
in computing net income, is now taken as a credit 
against “net income” in arriving at normal-tax net 
income, with the result that the taxpayer’s “entire 
net income” in the denominator of the limiting frac- 
tion in section 131 (b) is padded with untaxed in- 
come, which causes a reduction in the allowable 
credit. This is contrary to the original principle 
of the credit, namely, that the foreign tax should 
be offset against the domestic tax to the extent of 
the proportion that foreign-taxed income bears to 
total taxed income. 

Despite the complexities in determining the credit. 
section 131 fulfills substantially the desired purpose 
of preventing double taxation of income derived 
from foreign countries. It thereby reduces a tax 
obstacle to establishing branches and subsidiaries 
abroad for selling American products as well as to 
bringing the profit back to the United States. 

From the viewpoint of competition, the foreign 
tax credit places the American enterprise trading 
abroad in the following position : 


1. The American enterprise pays no less tax by 
reason of its foreign business than if it operated 
exclusively at home; 
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2. If the foreign tax rate is higher than the United 
States rate, it bears the same tax burden as its com- 
petitors in the foreign country; 

3. If the foreign tax rate is lower than the United 
States rate, it bears a heavier tax than its competi- 
tors in the foreign country, including those from 
third countries which exempt foreign income, be- 
cause they bear only the lower rate, whereas the 
American enterprise must pay to the United States 
the difference between the foreign rate and the 
domestic rate; 

4. In no case does the American enterprise pay 
a lower tax on its United States income than its 
domestic competitors with the same amount of in- 
come ; but instead the United States tax, at progressive 
rates, is increased by reason of including the foreign 
income in computing the rate applicable to domestic 
income, and the receipt of foreign income may ac- 
cordingly be disadvantageous from a tax standpoint. 


Countries Granting a Similar Credit 


N DETERMINING whether an alien resident 

in the United States is entitled to the foregoing 
credit, the Bureau of Internal Revenue has had to 
ascertain whether the country of which he is a citi- 
zen satisfies the similar credit requirement of sec- 
tion 131 (a) (3), either by allowing to citizens of 
the United States residing in such a country a credit 
for the amount of income taxes paid to the United 
States or, in imposing such taxes, by exempting 
from taxation the incomes received from sources 
within the United States by citizens of the United 
States residing in such country 

Countries which have been held by the Bureau 
of Internal Revenue to satisfy such requirements 
include: Australia, Austria, Bulgaria, Canada, Italy, 
Newfoundland, Salvador,? and Spain.® 


Australia taxes in principle any resident, whether 
a citizen, alien or domestic corporation, on income 
from all sources, but exempts income derived by 
such a resident from sources abroad “where that 
income is not exempt from income tax in the country 
where it is derived.” * 

Austria accords to individuals resident in Austria 
for more than one year an exemption in respect of 
income from real property, or from carrying on a 
regular business, or salaries or pensions from public 
funds in another country, provided it can be shown 
that such income is already subject to tax in the 
country of source and that the latter country accords 
a reciprocal exemption of income derived from similar 
sources in Austria.® 

Substantially the same provision is found in the 
laws of Czechoslovakia,® Hungary? and Poland.® 





* Article 695, Regulations 74. 

31, T. 2901, XIV-2 CB 138. 

4 Secs. 17 and 23 (q), Income Tax Assessment Act, 1936. 

5 Sec. 153, Personal Tax Act of 1924, Collection of International 
Agreements and Internal Legal Provisions for the Prevention of 
Double Taxation and Fiscal Evasion, League of Nations, herein referred 
to as Collection, vol. I, p. 150; re-enacted in the Personal Tax Law 
of 1934, Austria. Bundesgesetzblatt T, 1934, Nr. 141. , 

6 Taxation of Foreign and National Enterprises, League of Nations 
(herein referred to as Taxation) vol. II, p. 94: unchanged in the 
codification of July 8, 1936, Czechoslovakia, Sammlung der Gesetze und 
Verordnungen, 1936, Nr. 227. 

7 Taxation, vol. IT. p. 216. 

8 Art. 4, Income Tax Law of J aot 30, 1925, as amended, Collection, 
vol. IT, p. 35, and slightly modified in’ art. ot law of Dec. 14, 1935, 
Polnische Gesetze und Verordnungen, 1936, S. 18). 
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The Canadian provision is perhaps the best ex- 
ample of a similar credit, Section 8 of the Income 
War Tax Act® simply providing in part as follows: 

“Sec. 8 (other deductions.—) A taxpayer shall be entitled 


to deduct from the tax that would otherwise be payable by 
him under this Act, 


(a) Income Tax paid in any other portion of British 
Empire—The amount paid to Great Britain or any 
of its self-governing colonies or dependencies for 
income tax in respect of the income of the taxpayer 
derived from sources therein; and 


(b) Income Tax paid in any foreign country—The amount 
paid to any foreign country for income tax in re- 
spect of the income of the taxpayer derived from 
sources therein, if such foreign country in imposing 
such tax allows a similar credit to persons in receipt 
of income derived from sources within Canada. 

? 


2. Limit of deduction.—Such deduction shall not at any 
time exceed the amount of tax which would otherwise 
be payable under the provisions of this Act, in respect of 
the said income derived from sources within Great Britain 
or any of its self-governing colonies or dependencies or 
any foreign country.” 

It is to be noted that the condition of reciprocity 
appears only in paragraph (b) relating to foreign 
countries and not in paragraph (a) relating to other 
portions of the British Empire, but this is due to 
the fact that the United Kingdom and the various 
Dominions have provisions for relief from double 
taxation, which will be examined below, with the 
consequence that almost complete reciprocity exists 
between them. 

It should also be noted that the relief is granted 
to any taxpayer whether a resident alien or a resi- 
dent Canadian citizen or corporation. 

The /talian tax system consists of several so-called 
schedular taxes on various classes of income from 
Italian sources and a superimposed complementary 
tax on total income. Thus, the taxes on land and on 
buildings apply only to income from such sources 
in Italy. The tax on income from movable wealth 
(ricchezza mobile) applies only to such income orig- 
inating in the national territory and, with regard to 
business enterprises, Article 9 of the Royal Decree 
No. 1463 of August 12, 1927, specifically provides 
that income of corporations and private firms hav- 
ing their headquarters in Italy which is earned at 
a branch outside the national territory, as well as 
salaries and other allowances paid abroad, shall not 
be taken into account in paying taxes in Italy, pro- 
vided the enterprise conducts said branch on an 
independent basis and submits to the Department of 
Taxes proper accounts corroborated by such fur- 
ther evidence as may be necessary to apportion and 
distinguish between the various sources of income. 

The complementary tax is payable by individuals 
residing in Italy, generally speaking, on income 
from domestic sources and income from foreign 
sources which is consumed in Italy. 


Countries According Other 
Forms of Relief 


ARIOUS countries have been held by the Bu- 
reau of Internal Revenue not to satisfy the 
similar credit requirement, but this has no special 
significance in so far as this report is concerned, for 





® Chan. 97, Revised Statutes of Canada of 1927, as amended. 
© Collection, vol. I, p. 196, 
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some of them impose no income tax while others. 
in their laws or in bilateral treaties, accord to their 
taxpayers either reductions in rates or exemptions 
which, in many cases, are much more generous than 
the relief from double taxation granted by the United 
States to its citizens and corporations. The foreign 
legislative provisions generally apply to Americans 
residing in the country, but the difference in the 
structure of the tax or the nature or extent of relief 
may be the reason for holding that they do not grant 
a credit similar to the very strictly construed credit 
in our own law. 

Furthermore, the important question from the 
viewpoint of our foreign trade is not whether a 
foreign country accords to the relatively few Ameri- 
can citizens residing in their territory a credit simi- 
lar to our own, but whether they grant to their own 
nationals and corporations which are competing 
with our export enterprises more liberal treatment 
so that they may he in a better position to undersell 
American exporters. 

The wisdom of not subjecting national enterprises 

to taxation higher than that borne by competing en- 
terprises in foreign countries prompted the Spanish 
government practically to exempt the income earned 
abroad by a Spanish company. The question was 
raised, in connection with studies preliminary to a 
revision of the law, whether the Spanish govern- 
ment should renounce a portion of its tax equal to 
the amount collected by the foreign State if the 
rate applied by the latter was not higher than the 
Spanish rate, or if it would be preferable to deduct 
from the profits a part proportionate to the volume 
of business carried on abroad. The latter solution 
was adopted because of the advantage it possessed 
of putting the Spanish company on the same footing 
from the viewpoint of taxation as the competing 
enterprise of a foreign State. The exemption is 
merely subject to the conditions that the Spanish 
company shall be taxable abroad on its profits made 
there, and that at least one third of the entire profits 
of the enterprise (covered in most instances by 
domestic profits) shall be taxable in Spain." 

The Netherlands was formerly held to grant a 
credit similar to the United States credit, but re- 
cently a contrary ruling has been issued.’* That 
country accords to a resident national a deduction 
from his home tax if he is taxed on income from 
certain sources in a foreign State, including immov- 
able property and mortgages thereon, a trade or 
profession, emoluments or pensions paid by a for- 
eign public authority. His home tax shall be re- 
duced by the amount of the tax assessed according 
to Dutch law upon an income equal to that part of 
his income derived from the indicated sources. The 
same relief is granted to foreigners resident in the 
Kingdom who either have resided therein for the 
preceding five years, or are nationals of a State 
which grants to Netherlands nationals resident in 
its territory an equivalent exemption from double 
taxation.'* With regard to domestic corporations, 
the Netherlands imposes no tax when profits are 
earned abroad, and includes in the dividends subject 


(Continued on page 116) 


11 Taxation, vol. I, p. 140. 
121. T. 2980, XV-1 CB 140. 
13 Ministerial decree of April 17, 1928, Collection, vol. I, p. 198. 




















Basis 


United States for the District of Massachusetts, 

DeBlois v. Welch, 19 Fed. Supp. 356, has called 
attention to the question as to what deductions a 
taxpayer may take, who keeps his books and reports 
his income, for federal income tax purposes, on the 
cash receipts and disbursements basis. In that case 
the court held that trustees engaged in the business 
of holding and managing real estate, and reporting 
their income on the cash receipts and disbursements 
basis, were entitled to deduct as “ordinary and nec- 
essary expenses” amounts paid in the year in ques- 
tion for insurance covering several years in advance. 
The decision is squarely in conflict with G. C. M. 
13148 (XIITI-1-C. B. 67), which the government has 
followed for a number of years, and which holds 
that where insurance premiums are deductible as 
business expenses and are paid in advance for more 
than one year, only the pro rata part of such pay- 
ment is allowable as a deduction each year, regard- 
less of whether the income is reported on the cash 
receipts and disbursements basis or on the accrual 
basis. The government has taken an appeal in the 
DeBlois case to the Circuit Court of Appeals for the 
First Circuit. 

If, as pointed out by the court, the trustees were 
under an obligation to the estate to obtain a lower 
rate by insuring for more than one year, it is equally 
true that an individual, or a corporation, through 
ordinary business prudence, likewise pays insurance 
premiums in advance. So that the decision is one 
of wide scope, inasmuch as it affects every individ- 
ual, trustee, and corporation in the country carrying 
on a trade or business, paying premiums on insur- 
ance for more than one year, and reporting income 
on the cash receipts and disbursements basis. Fur- 
thermore, the issue involved applies under all the 
revenue acts. 


\ RECENT decision of the District Court of the 


I. History of the Distinction between the 
Cash Receipts, Disbursements and 
Accrual Bases of Reporting Income 


:; IS a matter of common knowledge that most 
A corporations keep their books and report their 


~ * Boston; former Special Attorney, Bureau of Internal Revenue, and 
former Special Assistant to the U. S. Attorney at Boston. 
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income on the accrual basis; that most individuals 
and trustees keep their books and report their in- 
come on the cash receipts and disbursements basis. 
Prior to the passage of the Revenue Act of 1916 
there was no statutory authority for either a cor- 
poration or an individual or trustee to report income 
on any basis other than that of cash receipts and 
disbursements. See — 38, Second, Corporation 
Excise Tax Act of August 5, 1909; Section IT B, G, 
(b), Revenue Act of 1913: 

“Experience demonstrating that income derived from 
merchandising and manufacturing business could not be 
computed on the basis of receipts and disbursements alone, 
treasury regulations were promulgated requiring the use of 
inventories in proper cases, and permitting the deduction 


of accounts payable when accounts receivable were brought 
into the income account.” 


Aluminum Castings Co. v. Routzahn, 282 U. S. 92. 
And see Regulations 31, Dec. 3, 1909, under the Act 
of Aug. 5, 1909; Regulations 33, Jan. 5, 1914, under 
the Revenue Act of 1913. 


The report of the Committee on Ways and Means 
(House Report No. 922, 64th Cong., First Sess., p. 4) 
states with reference to the income tax provisions 
of the Revenue Act of 1916: 

“As two systems of bookkeeping are in use in the United 
States, one based on the cash or receipt basis and the other 
on the accrual basis, it was deemed advisable to provide in 
the proposed measure that an individual or corporation 
may make return of income on either the cash or accrual 
basis, if the basis selected clearly reflects the income.” 


The Revenue Act of 1916 (Sec. 8 (g)) provides 
that: 


“An individual keeping accounts upon any basis other 
than that of actual receipts and disbursements, unless such 
other basis does not clearly reflect his income, may, sub- 
ject to regulations made by the Commissioner of Internal 
Revenue, with the approval of the Secretary of the Treas- 
ury, make his return upon the basis upon which his ac- 
counts are kept, in which case the tax shall be computed 
upon his income as so returned.” 


The 1916 Act contains the same provisions as to 
corporations (Sec. 13 (d)). Sec. 212 (b) of the 
Revenue Act of 1918 provides that “if the method 
employed does not clearly reflect the income, the 
computation shall be made upon such basis and in 
such manner as in the opinion of the Commissioner 
does clearly reflect the income.” Substantially the 
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same provision appears in subsequent revenue acts 
(Sec. 212 (b) Revenue Acts of 1921, 1924 and 1926; 
Sec. 41, Revenue Acts of 1928, 1932, 1934 and 1936). 

Sec. 200 of the Revenue Act of 1918 provides in 
part as follows: 

“The term ‘paid’ for the purposes of the deductions and 
credits under this title, means ‘paid or accrued’ or ‘paid 
or incurred,’ and the terms ‘paid or incurred’ and ‘paid or 


accrued’ shall be construed according to the method of 
accounting on the basis of which the net income is com- 


puted * * *,” 

Substantially the same provision has been continued 
in subsequent Revenue Acts (Sec. 200 (4), 1921 Act; 
Sec. 200 (d), 1924 and 1926 Acts; Sec. 48 (c), 1928, 
1932, 1934 and 1936 Acts). 


A good statement of the two recognized systems 
of reporting income is found in Eckert v. Commis- 
sioner, (C. C. A. 2) 42 F. (2d) 158; affirmed 283 
U. S. 140, as follows: 

“Tt is essential that the taxpayer make his return on_a 
basis that clearly reflects the true net income, and to that 
end the Commissioner has recognized two systems of 
accounting—(a) accrual system and cash accrual; and (b) 
cash receipts and disbursements. Under the accrual 
method, the taxpayer returns as income all items of in- 
come receivable, whether actually received or not, and 
deducts items of expense for which liability is incurred 
whether he has actually paid them or not. But, when his 
method is on a cash receipts and disbursements basis, he 
need only report income received in cash, and is allowed 


to deduct items of expense actually paid or losses actually 
sustained.” 


II. Deductions in General and the 
DeBlois Case in Particular 


{. OING back to the DeBlois case, referred to in 
3% the first paragraph of this article, it is noted 
that Section 23 of the Revenue Act of 1932 provides 
for the deduction from gross income of the following 
items, among others, (a) “All the ordinary and nec- 
essary expenses paid or incurred during the taxable 
year in carrying on any trade or business,”; (b) 
“All interest paid or accrued within the taxable year 
on indebtedness, * * *” with certain exceptions 
not here material: (c) “Taxes paid or accrued within 
the taxable year, * * *,” with certain exceptions 
not here material. (Italics supplied.) It is clear, there- 
fore, that ordinary and necessary expenses are 
placed in the same category as interest and taxes. 
Substantially the same provisions as to the de- 
duction of ordinary and necessary expenses, interest 
and taxes are contained in all the revenue acts, be- 
ginning with the Corporation Excise Tax Act of 
Aug. 5, 1909. So that it would appear that if all 
taxes and all interest paid within the taxable year 
are deductible by an iadiv idual, trust or corporation, 
keeping books and reporting income on the cash 
receipts and disbursements basis, all ordinary and 
necessary expenses paid within the taxable year are 
likewise deductible, unless the provisions of the 
statute that “if the method employed does not 
clearly reflect the income, the computation shall be 
made in accordance with such method as in the 
opinion of the Commissioner does clearly reflect the 
income,” require otherwise. Sec. 41, Revenue Act 
of 1932, and corresponding sections of all revenue 
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acts beginning with that of 1918. That this require- 
ment is not absolute appears from the following 
language in Osterloh v. Lucas, (C.C.A.9) 37 Fed. (2d) 
ase: 

“The case turns largely upon what is meant by the re- 
quirement that the method of accounting shall clearly 
reflect the income. If this requirement is absolute, it is 
safe to say that books kept on the basis of cash received 
and disbursed will rarely, if ever, reflect the true income, 
because nearly always at the end of a tax year, accounts 
due the taxpayer will remain uncollected and some of his 
own obligations will remain unpaid. But we do not think 
that any such literal construction was contemplated. In 
our opinion all that is meant is that the books shall be 
kept fairly and honestly; and when so kept they reflect 
the true income of the taxpayer within the meaning of 
the law. In other words, the books are controlling unless 
there has been an attempt of some sort to evade the tax. 
This construction’ may work to the disadvantage of the 
taxpayer or the government at times, but if followed out 
consistently and honestly year after year the result in the 
end will approximate equality as nearly as we can hope 
for in the administration of a revenue law.” 

No case has been found either in the courts or in 
the Board of Tax Appeals in which the Govern- 
ment has contended that a taxpayer on the cash 
receipts and disbursements basis was not entitled 
to deduct all interest or taxes paid during the tax- 
able year. The fact that no such claim has been 
made is obvious, since taxes and interest, if not 
deducted in the year in which they were paid, could 
never be deducted by a taxpayer on the cash re- 
ceipts and disbursements basis. It would follow 
that if the amount paid for insurance in the DeBlois 
case was an “ordinary and necessary expense” of 

carrying on business, within the language of the 
statute, such amount was properly deductible in 
the year when paid. 

In order to come within the term “ordinary and 
necessary expenses,” as used in the statute, the 
payment must have been both ordinary and neces- 
sary. As stated in Welch v. Helvering, 290 U. S. 111, 

3ut the problem is not solved when the payments are 
characterized as necessary. * * * ‘There is need to de- 
termine whether they are both necessary and ordinary. 
* * * Ordinary in this context does not mean that the 
payments must be habitual or normal in the sense that the 
same taxpayer will have to make them often.” 


There can be no doubt that insurance was an 
ordinary and necessary expense in the DeBlois case 
for the year in question. The parties so stipulated 
and the court so found. Whether the entire pre- 
mium paid was an “ordinary and necessary expense,” 
and deductible as such under the statute, was a 
question of law, and the court found that it was. 
The parties could not, in any event, bind the court, 
by stipulation on a question of law. 60 C. J. p. 50, 
and cases cited. So that the question was squarely 
before the court as to whether as a matter of law 
the entire premium was deductible in the year 1933 
as an “ordinary and necessary expense.” 


There is unquestionably a distinction between a 
premium paid for insurance for the year in ques- 
tion, which the Government would concede to be 
deductible, and a premium paid for insurance for 
several years. The latter case is somewhat analo- 
gous to a long line of cases holding that similar 
payments must be amortized over the years affected, 
whether they are treated as ordinary and necessary 
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expenses or capital expenditures. For instance, the 
courts have consistently held that a commission 
paid to a broker for securing a long term lease may 
not be deducted in the year in which it is paid, but 
must be amortized by successive deductions over 
the span of the lease. Bonwit Teller & Co. v. Com- 
missioner, (C.C.A.2), 53 F. (2d) 381, certiorari de- 
nied, 284 U. S. 690; Central Bank Block Ass’n. v. 
Commissioner, (C.C.A. 5), 57 F. (2d) 5; Atwell v. 
United States, (Ct. Cl.) 1 F. Supp. 720; Tonningsen 
v. Commissioner (C.C.A. 9) 61 F. (2d) 199; Spinks 
Realty Co. v. Commissioner, 62 F. (2d) 860, certiorari 
denied, 290 U. S. 636; Meyran v. Commissioner, 
(C.C.A. 3), 63 F. (2d) 986; Home Trust Co. v. Com- 
missioner, (C.C. A. 8), 65 F. (2d) 532; Griffiths v. 
Commissioner, (C. C. A. 7), 70 F. (2d) 946; Helver- 
ing v. Manhattan Life Ins. Co., (C. C. A. 2), 71 F. 
(2d) 292. 


The taxpayer in the Bonwit Teller case was on the 
accrual basis. In all the other cases the taxpayers 
were on the cash receipts and disbursements basis, 
except in the cases of Home Trust Co. v. Commis- 
sioner and Griffiths v. Commissioner, in which the 
opinions do not disclose the basis. The cases are 
not consistent, however, in the grounds given for 
amortizing the payment over the life of the lease. 


In Atwell v. United States, supra, Tonningsen v. 
Commissioner, supra, Meyran v. Commissioner, supra, 
Hlome Trust Co. v. Commissioner, supra, and Griffiths 
v. Commissioner, supra, the payments were held to 
be capital expenditures. 


In Home Trust Co. v. Commissioner, supra, it was 
said: 

“The proposition is clearly settled that an expenditure 
made to acquire an asset which is expected to be income- 
producing over a period of years, is a capital expenditure, 


and a capital expenditure does not come under the term 
‘ordinary and necessary’ expense. * * *” 


In Bonwit Teller v. Commissioner, supra, the court 
said: 

“Whether the fee be deemed part of the cost of acquiring 
an exhaustible capital asset, or be deemed a business ‘ex- 
pense’ to be allocated to the appropriate year (the taxpayer 
keeping its books on the accrual basis), it would seem 
that truly to reflect annual income such a fee should be 


spread over the term of the lease rather than charged 
against the first year’s income.” 


In Central Bank Block Ass'n. v. Commissioner, 
supra, the court did not commit itself as to whether 
the commission was a business expense or a capital 
item, stating in part as follows: 


“If that outlay is considered to be an investment in an 
asset, a deduction from the taxpayer’s income in 1925 and 
in the subsequent years during the term of the lease was 
allowable for the exhaustion or depreciation of the asset. 
lf that outlay is considered to be a payment of business 
expenses attributable to the years covered by the lease, a 
deduction based on that payment would be allowable in 
cach of those years—in any year only so much of the 
amount of that expense as is properly attributable to that 
vear being deductible from the gross income for that year, 
aS a spreading or prorating of the amount of the outlay 
over the term of the lease would be required truly to re- 
flect annual income during that term.” 


In Spinks Realty Co. v. Commissioner, supra, the 
court said: 


“The payment, it is quite true, is a business expense but 


obviously not an expense allocable to any one year of the 
lease.’ 
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In Higginbotham-Bailey-Logan Co., 8 BTA 566, the 
Board of Tax Appeals said: 

“The payment in advance of premiums for insurance re- 

sults in the creation of an asset, since the policy has a 
surrender value. The asset value is exhausted ratably over 
the term for which the premium is paid.” 
In that case the taxpayer was on the accrual basis, 
so that the decision is clearly right, whether the 
payment is considered to be a capital item or an 
“ordinary and necessary expense.” If it is a capital 
expenditure, it would have to be amortized whether 
the taxpayer is on the cash receipts and disburse- 
ments basis or on the accrual basis. Meyran v. 
Commissioner, supra. 


It is believed that there is a marked difference 
between a broker’s fee paid to secure a long term 
lease and insurance premiums paid in advance. 
In the former case an asset is acquired which is 
expected to be income-producing; in the latter, 
although an asset is acquired, which has a cash- 
surrender value, it is not expected to be income- 
producing, and is more in the nature of an expense 
of earning income from real estate. If it is an “ordi- 
nary and necessary expense,” it would seem logical 
that it should be deductible in the year in which 
paid by a taxpayer on the cash receipts and dis- 
bursements basis, the same as taxes and interest. 
As stated by the Second Circuit in Helvering v. 
Manhattan Life Ins. Co., supra, 

“An expense is normally deductible in the year when it 
is paid, like taxes and other usual outlays made in handling 
real property; it is difficult for us to find any basis in the 
statute for amortizing such an item at all.” 

There is considerable doubt whether the statute 
(Sec. 41, 1932 Act), giving the Commissioner wide 
power to determine the method by which income is 
properly reflected, goes further than to compel the 
taxpayer to change from the accrual to the cash 
receipts and disbursements basis, or vice versa, 
where the basis used does not, in the opinion of 
the Commissioner, properly reflect income, and 
whether the Commissioner, after accepting a return 
on the cash receipts and disbursements basis, has 
power to deny a deduction for ordinary and neces- 
sary expenses, on the ground that only a portion of 
such expenses should be allocated to the year in 
question, in order that income may be properly re- 
flected. The result would be a hybrid system of 
accounting, neither a cash receipts and disburse- 
ments basis, nor an accrual basis, and for which, it 
is believed, there is no basis in the statute. 


The case is somewhat analogous to Lucas v. Ox 
Fibre Brush Co., 281 U. S. 115, where additional 
compensation to officers of the taxpayer for prior 
years, authorized and paid in the year 1920, was 
held to be deductible in that year, the taxpayer 
being on the accrual basis. The court, in discussing 
Sec. 212 (b) of the 1918 Act (identical with Sec. 41 
of the 1932 Act) said in part: 

“This section relates to the method of accounting; the Com- 
missioner may make the computation on a basis that does 
clearly reflect the income, if the method employed by the 
taxpayer does not. But this section does not justify the 
Commissioner in allocating to previous years a reasonable 
allowance as compensation for services actually rendered, 
when the compensation was properly paid during the tax- 
able year and the obligation to pay was incurred during 


(Continued on page 120) 
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Stock Redemption 
and 


Taxable Dividends 


Law and Regulations Involved 
icine s 115(g) of the Revenue Act of 1936, 


dealing with distributions by corporations in re- 
lation to redemption of stock, provides: 


“If a corporation cancels or redeems its stock (whether 
or not such stock was issued as a stock dividend) at such 
time and in such manner as to make the distribution and 
cancellation or redemption in whole or in part essentially 
equivalent to the distribution of a taxable dividend, the 
amount so distributed in redemption or cancellation of the 
stock, to the extent that it represents a distribution of 
earnings or profits accumulated after February 28, 1913, 
shall be treated as a taxable dividend.” 


Article 115-9 of Regulations 94 under the Revenue 
Act of 1936 restates the above-quoted law and then 
amplifies it as follows: 


“The question whether a distribution in connection with 
a cancellation or redemption of stock is essentially equiv- 
alent to the distribution of a taxable dividend depends 
upon the circumstances of each case. A cancellation or 
redemption by a corporation of a portion of its stock pro 
rata among all the shareholders will generally be con- 
sidered as effecting a distribution essentially equivalent 
to a dividend distribution to the extent of the earnings 
and profits accumulated after February 28, 1913. On the 
other hand, a cancellation or redemption by a corporation 
of all of the stock of a particular shareholder, so that the 
shareholder ceases to be interested in the affairs of the 
corporation, does not effect a distribution of a taxable 
dividend. A bona fide distribution in complete cancella- 
tion or redemption of all of the stock of a corporation, 
or one of a series of bona fide distributions in complete 
cancellation or redemption of all of the stock of a cor- 
poration, is not essentially equivalent to the distribution 
of a taxable dividend. If a distribution is made pursuant 
to a corporate resolution reciting that the distribution is 
made in liquidation of the corpgration, and the corporation 
is completely liquidated and dissolved within one year after 


the distribution, the distribution will not be considered 
essentially equivalent to the distribution of a taxable divi- 
dend; in all other cases the facts and circumstances should 
be reported to the Commissioner for his determination 
whether the distribution, or any part thereof, is essentially 
equivalent to the distribution of a taxable dividend.” 


Corresponding Regulations under prior Revenue 
Acts follow: 1926 Act—Regulations 69, Article 1549; 
1928 Act—Regulations 74, Article 629; 1932 Act— 
Regulations 77, Article 629; and 1934 Act—Regu- 
lations 86, Article 115-9. 

The law embraced in Section 115(g) of the 1936 
Act made its initial appearance in Section 201(g) 
of the 1926 Act. The language employed is exactly 
the same in both Acts, except that the 1926 Act 

carries an additional closing sentence: 


“In the case of the cancellation or redemption of stock 
not issued as a stock dividend this subdivision shall apply 


only if the cancellation or redemption is made after Janu 
ary 1, 1926.” 


Section 115(g) of the 1928 Act is exactly the 
same as Section 201(g) of the 1926 Act. Section 
115(g) of the 1932 Act and Section 115(g) of the 
1934 Act are in agreement with Section 115(g) of 
the 1936 Act, eliminating the above-quoted closing 
sentence of Section 201 (¢) of the 1926 Act. 


Prior to the 1926 Act, and after the decision in 
Eisner v. Macomber (1920) 252 U. S. 189, Section 
201(d) of the 1921 Act, limited to stock dividends, 
introduced what appears to be the beginning of the 
more comprehensive provisions of Section 201 (g) of 
the 1926 Act. Section 201 (d) of the 1921 Act follows: 


“A stock dividend shall not be subject to tax but if after 
the distribution of any such dividend the corporation pro- 
ceeds to cancel or redeem its stock at such time and in 
such manner as to make the distribution and cancellation 
or redemption essentially equivalent to the distribution of 
a taxable dividend, the amount received in redemption or 
cancellation of the stock shall be treated as a taxable divi- 
dend to the extent of the earnings or profits accumulated 
by such corporation after February 28, 1913.” 


Section 201(f) of the 1924 Act is limited to stock 
dividends and substantially in agreement with Sec 
tion 201(d) of the 1921 Act, excepting certain broad- 
ening changes with respect to its application. 

The underlying reason for Section 201(g) of the 


1926 Act and corresponding provisions in subse- 


quent Revenue Acts to and including Section 115(g) 
of the 1936 Act, is quoted in part from Conference 
Report No. 356, 69th Congress, Ist session, page 30: 


‘“* * * Tt has been contended that under existing law 


a corporation, especially one which has only a few stock- 
holders, might without resorting to the device of a stock 
dividend be able to make a distribution to its stockholders 
which would have the same effect as a taxable dividend. 
For example, assume that two men hold practically all 
the stock of a corporation for which each had paid $50,000 
in cash, and the corporation had accumulated a surplus 
of $50,000 above its cash capital. It is claimed that under 
existing law the corporation could buy from the stock- 
holders for cash one-half of the stock held by them and 
cancel it without making the stockholders subject to any 
tax, yet this action in all essentials would be the equivalent 
of a distribution through cash dividends of the earned 
surplus. Section 201(g) of the House bill rewrites the 
provision of the existing law to make clear that such a 
transaction as above indicated is taxable. Obviously this 
subdivision does not apply in cases of a complete liqui- 
dation of all the stock of the corporation, or to one of a 
series of distributions in complete liquidation which is 
bona fide carried out. * * *,” 
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Construction and Application of Law 


rT. HE LAW, expressed in general terms, appears 

to be designed to meet an almost unlimited 
variation of possible fact situations. Close study 
of all material facts in each case is of paramount 
importance, as indicated by the following expres- 
sions of opinion: 


(1) Hyman v. Commissioner (1934-CADC) 71 F. 
(2d) 342. 


‘“* %* * The purpose of Congress in the inclusion of 


(g) was to narrow the distinction to the end that cor- 
porations might not by resort to the device of stock 
redemption or cancellation make a distribution to its share- 
holders essentially resulting in a division of profits. * * *. 
We need not go to the extent of saying that Congress. in 
the enactment of (g) intended to tax as a dividend every 
distribution of earnings. The use in the section of the 
words ‘at such time and in such manner’ must be given 
some meaning, and we think they show a purpose to 
qualify the provision and to make time and circumstance 
elements to be considered in the determination. * * * 
the applicability of the section turns upon the fact whether 
the distribution is of earnings through the guise of stock 
redemption.” 

(2) Randolph, et al. v. Commissioner (1935 CCA-8) 
76 F. (2d) 472. 

‘“* %* %* The question as to whether a distribution in 
connection with the cancellation or redemption of stock 
is essentially equivalent to a distribution of a taxable divi- 
dend is one of fact dependent upon the circumstances in 
each case.” 


(3) McGuire v. Commissioner (1935) 32 BTA 1075. 


“k * * Tt is evident that whether certain transactions 


fall within or without the provisions of section 115(g) 
* * * must be determined upon their particular facts 
and circumstances. * * *,” 


(4) McGuire v. Commissioner (1936 CCA-7) 84 
F, (2d) 431. 


‘“* %* %* Neither artifice, subterfuge, or bad faith need 


be present to bring a transaction within the meaning of 
the statute here involved, for as we read the law a tax- 
payer may well act with the utmost good purpose and 
without evil intent and yet his transactions may in effect 
be the equivalent of the distribution of a taxable dividend. 
* * * No rule of construction applicable alike in all 
cases can be accepted, but each case presents questions 
of fact to be determined in the light of all the surrounding 
circumstances, and whether a given case falls within or 
without the provisions of section 115(g) is often a difficult 
question and one inviting the closest scrutiny of the trier 
of the facts.” 


(5) Commissioner v. Champion (1935 CCA-6) 78 
F. (2d) 513. 


“k * * Not every redemption of its stock by a cor- 


poration is essentially equivalent to the distribution of a 
taxable dividend. Whether it is ‘depends upon the circum- 
stances of each case.2 * * *, Under the statute, con- 
sideration must be given to the time at which and the 
manner in which the redemption is made. * * *,” 


(6) Parker v. United States (1937 CCA-7) 88 F. 
(2d) 907. 


‘“* * * The conclusion we draw from a reading of 


the statute and the decisions is that each case must be 
determined by the facts appearing therein. * * *. There 
is no inference or presumption which arises solely from 
a redemption of stock that such redemption is a dividend. 
It and other factors may create irresistible support in 
favor of such a conclusion but it requires facts other than 
that of redemption of outstanding stock to justify such a 
conclusion. Nor does the statute require a redemption to 
be the declaration of a dividend as such. It is sufficient 
if the cancellation or redemption in whole or in part be 
essentially equivalent to the distribution of a taxable divi- 
dend. * * *%” 
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The following selected cases, each bearing the dis- 
tinction of certiorari denied by the United States 
Supreme Court, will serve to illustrate, within rea- 
sonable limits, the construction and application of 
the law in relation to the particular fact situation 
involved therein. 


Distributions Involving 
Taxable Dividends 


YMAN v. COMMISSIONER (1934-CADC) 
71 F. (2d) 342; Affirming 28 BTA 1230, Cer- 
tiorari denied 293 US 570. 

From the opinion of Groner, Associate Justice: 

“k * * To determine the question we must look to 
the stipulated facts. These show a corporation wholly 
owned and controlled by petitioner which in the course of 
years, but after 1913, had accumulated profits of over 
$109,C00, represented largely by investments in stocks, 
bonds, and real estate. Petitioner in good faith but to 
avoid the risk of loss of these profits * * *, decided to 
put them out of harm’s way by the incorporation of an- 
other company to be owned and controlled by him to 
the same extent; and to accomplish this he reduced the 
capitalization of the construction company 97% per cent., 
leaving it still with sufficient assets, * * * to carry on 
the business precisely as it had been carried on prior to 
the transaction to which we refer. It is obvious in this 
view there was no complete liquidation of the company in 
the ordinarily accepted meaning of the term, which, as we 
said in Hellman v. Helvering, 63 App. D. C. 18, 68 F. (2d) 
763, 765, means an act or an operation in winding up the 
affairs of a firm or corporation, a settling with its debtors 
and creditors, and an appropriation and distribution among 
its stockholders ratably of the amount of the profit and 
loss. On the other hand, what was done may perhaps be 
described as a recapitalization by partial liquidation. 

“But, in our view, the answer within the intendment of 
(g) turns not so much upon the question of whether there 
was or was not liquidation as upon the result. That is to 
say, if the distribution and cancellation, viewed fairly, 
made it essentially equivalent to a distribution of profits, 
it is taxable. The Commissioner and Board have both held 
that what occurred was essentially equivalent to a distri- 
bution of profits. We have re-examined the facts to see 
if the conclusion is correct. Undoubtedly the tax law rec- 
ognizes a distinction between liquidating dividends and 
dividends out of profits, and provides a different basis on 
which to tax them. The purpose of Congress in the in- 
clusion of (g) was to narrow the distinction to the end 
that corporations might not by resort to the device of 
stock redemption or cancellation make a distribution to its 
shareholders essentially resulting in a division of profits. 

‘* * * we need not go to the extent of saying that 
Congress in the enactment of (g) intended to tax as a 
dividend every distribution of earnings. The use in the 
section of the words ‘at such time and in such manner’ 
must be given some meaning, and we think they show 
a purpose to qualify the provision and to make time and 
circumstance elements to be considered in the determina- 
tion, * = *%. 

“In the present case, if the distribution and cancellation 
had precisely and exactly equalled the earned and accumu- 
lated profits, it could hardly be contended that the manner 
of the distribution evidenced other than a plan to distribute 
earnings. Here, however, it is contended that because 
more stock was redeemed than the total surplus the dis- 
tribution was of capital and not of earnings, but we. think 
this does not follow, except as to the excess, and the 
excess the Commissioner did not tax. As to the portion 
of the distribution taxed, the presumptions are all in favor 
of the Commissioner’s holding; first, because section 
(b) (26 USCA Sec. 2215 (b)) declares ‘for the purposes 
of this chapter every distribution is made out of earnings 
or profits to the extent thereof, and from the most re- 
cently accumulated earnings or profits,’ and, secondly, 
because ‘capital’ is a fund held in trust for the benefit of 
creditors and can only be returned to the shareholders by 
proper legislative action. * * *. In this case the record 
shows that petitioner offered to sell to his wholly owned 
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corporation 1,950 shares of stock at par. The corporation 
accepted the offer, and subsequently by amendment re- 
duced its authorized capital stock from $200,000 to $5,000. 
When the transaction occurred, it had on hand in excess 
of $100,000 of earnings which it had converted into one 
or another class of property not needed in its business. 
Its primary purpose was the sale of this property. Noth- 
ing that appears indicates that it was intending either to 
wind up or curtail its regular corporate activities. It is 
fair under the circumstances to assume that the cancella- 
tion of its stock was to the extent of surplus earnings 
accomplished out of that fund, and viewed in that aspect 
it was clearly a dividend within the meaning of para- 
graph (g). 

“In reaching our conclusion, we have examined the cases 
of Hill v. Commissioner (CCA-4) 66 F. (2d) 45; Commis- 
sioner v. Broom (CCA-7) 68 F. (2d) 602, decided "March ae, 
1934; Robinson v. Commissioner (CCA-5) 69 F. (2d) 972, 
decided April 2, 1934; and Commissioner v. Babson (CCA-7) 
70 F. (2d) 304, decided April 9, 1934; but we think they 
throw no particular light on the subject, for the reason 
that each was decided on its own particular facts. 

* * * 

“Tt will thus be seen that in none of the cases was any 
definite rule of construction laid down in respect to para- 
graph (g) which we are at liberty to adopt, except that 
the applicability of the section turns upon the fact whether 
the distribution is of earnings through the guise of stock 
redemption. Here, as we have seen, there are ample 
grounds to place the transaction in that class.” 


Randolph et al. v. Commissioner (1935-CCA 8) 76 
IF. (2d) 472; Affirming 28 BTA 773; Certiorari denied 
296 U. S. 599, 600. 

From the opinion of 

a 


Sanborn, Circuit Judge: 


The undisputed facts are briefly these: Virgil 
P. Randolph, as trustor, on February 1, 1922, transferred 
865 shares of the common stock of the Curlee Clothing 
Company, a Missouri corporation, to Shelby H. Curlee, as 
trustee. The trustees, both original and successor, will 
be referred to as ‘the taxpayer.’ The trust agreement 
provided that the trustor should have the income from the 
trust for life, and that thereafter income and corpus should 
go to designated beneficiaries. Of the 865 shares of stock, 
600 were acquired before March 1, 1913 and their value on 
that date was $200 a share; 252 shares were received as a 
stock dividend in January, 1914; and 13 shares were ac- 
quired at a cost of $225 a share upon a ratable distribution 
to stockholders in 1919. On June 16, 1925, the Missouri 
corporation, which will be referred to as the ‘old com- 
pany,’ was re-organized as a Delaware corporation, which 
will be referred to as the ‘new company.’ The old com- 
pany had a capital of $537,000, evidenced by 5,370 shares 
of $100 par value common stock, and an earned surplus 
of $4,605,118.51, all of which had been accumulated since 
March 1, 1913. The new company took over the business 
and assets and assumed the obligations of the old com- 
pany. For each share of stock of the old company held 
by them, the stockholders of that company received one 
share of the no par value common stock of the new com- 
pany. The new company set up no surplus account, but 
reflected the value of its assets in its capital account. In 
January, 1926, the new company amended its charter. It 
retired its no par value common stock, and substituted 
therefor common stock of the par value of $100 per share, 
and 25,000 shares of $100 par value preferred. The new 
stock, both preferred and common, was issued ratably to 
the stockholders of the new company upon surrender of 
their old no par value shares of common. The taxpayer 
received for 865 shares of no par value common stock 
865 shares of the new $100 par value common stock and 
4,026 shares of the new preferred stock, together with 
$57.50 in cash in lieu of a fractional share of preferred. 
The new common stock was then worth $491.50 a share, 
and the new preferred was worth $100 a share. In 1926 
the taxpayer sold 225 shares of the new $100 par value 
common stock for cash at $491.50 a share, and exchanged 
240 shares of such common stock for 1,179 shares of pre- 
ferred stock. The preferred stock received in exchange 
for the 240 shares of common will be referred to as the 
‘purchased preferred,’ and the 4,026 shares received by the 
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taxpayer on surrender of its no par value common will 
be referred to as the ‘substituted preferred.’ In 1927 the 
new company redeemed for cash and retired all of its 
outstanding preferred stock at $105 a share, one-half on 
January 1, 1927, and the balance on July 1, 1927, It charged 
$100 of the $105 paid for the retirement ‘of each share of 
preferred to its capital account, and the $5 premium to 
surplus account. From the time of the formation of the 
new company in 1925 to September 30, 1926, it had earned 
$716,263.85 and for the year ending September 30, 1927, 
$551,515.35. Cash dividends were paid to stockholders 
upon both common and preferred stock outstanding during 
1926 and 1927. At the time of the redemption of the 
preferred stock in 1927, the taxpayer had 400 shares of 
common and 5,205 shares of preferred of which 1,179 shares 
were ‘purchased preferred.’ One-half of all of the tax- 
payer’s preferred stock was redeemed January 1, 1927, and 
the balance on July 1, 1927. 

* * * 

“The question as to whether a distribution in connection 
with the cancellation or redemption of stock is essentially 
equivalent to a distribution of a taxable dividend is one 
of fact dependent upon the circumstances of each case. 
Commissioner v. Babson (CCA-7) 70 F. (2d) 304, 306, 307. 
+ * * 

“The evidence before the Board is not only entirely 
consistent with the hypothesis that the new company, in 
issuing preferred stock and in redeeming such stock from 
earnings accumulated since March 1, 1913, within the space 
of a few months, did so for the purpose of making distri- 
bution to its stockholders of surplus earnings, but seems 
inconsistent with any other reasonable hypothesis. 

“There is no merit in the contention of the taxpayer 
that the redemption of the substituted preferred stock may 
not be regarded as the equivalent of a taxable dividend 
because, between the time the preferred stock was issued 
and the time when it was redeemed, many stockholders 
had sold their preferred, so that much of the stock was 
redeemed from persons who had acquired it from others. 
We are concerned here merely with the taxable gains of 
this taxpayer. The trust had received the equivalent of a 
taxable dividend. What the character of the pay ment to 
other holders of preferred stock may have been is of no 
consequence.’ 


McGuire v. Commissioner (1936-CCA 7) 84 F. (2d) 
431; Affirming 32 BTA 1075; Certiorari denied 299 
U.S. 591. 


From the opinion of Briggle, District Judge: 


“The Commissioner of Internal Revenue has found that 
Charles A. McGuire, the petitioner herein, owes a tax 
deficiency for the year 1930 of $51,428.31; the Board of 
Tax Appeals has affirmed; and the taxpayer appeals. The 
assessment was made under authority of section 115(g) of 
the Revenue Act of 1928. * * *, 

“The petitioner has his principal office, residence, and 
place of business at Richmond, Ind. In 1930 he owned 85 
shares, his father, Elwood W. McGuire, 94 shares, and his 
mother, Esther McGuire, 1 share, which was all of the 
capital stock of the Dille & McGuire Manufacturing Com- 
pany, a corporation engaged in the manufacture of lawn 
mowers. The company was incorporated December 11, 
1880, with a capital stock of $9,000, divided into 180 shares 
of the par value of $50 per share. Its corporate life, being 
for 50 years, would have expired December 11, 1930. 

“The corporation early in its existence discovered it 
was under-capitalized, but its stock being closely held, the 
stockholders either furnished the necessary capital for its 
operation or permitted the profits to accumulate and-to 
be used as a working capital. The business of the com- 
pany fluctuated with the business cycle, but during the 
entire period from 1902 to 1930, with the exception of the 
years 1919 to 1922 paid annual dividends at times reaching 
a figure in excess of $200,000 per annum. 

“About 1925 in company was considering either the 
purchase or erection of a plant in New England in order 
to meet eastern competition, and anticipating the cost 
of carrying out such expansion, the corporation had ac- 
cumulated large sums of money from the profits of the 
business. With the advent of the depression in 1929, how- 
ever, the project was abandoned as unfeasible. 

(Continued on page 95) 








=~ \e 


msm § 8? We wt oe 


we 


ws ‘Sov wots w W@W to Oe 


— )  ™ Ve 





Changes in New 


York State Tax 
Laws in 1937 








By 








HE NEWSPAPERS have already acquainted 
je with the fact that the legislature has ex- 

tended for another year the higher corporation 
tax rate, the emergency personal income tax rate and 
the unincorporated business tax. Much has been 
written about the passage of an act specifically 
taxing the salaries of state judges and certain other 
public officials whose compensation had heretofore 
been treated as exempt. But there were other 
changes in the tax law made by this year’s legis- 
lature which are important, but which lack the ele- 
ment of human or political interest to warrant the 
giving of space to them by the daily press. 


Corporation Taxes 


N THE field of corporation taxes, the 1937 en- 

actments were more far-reaching than in the 
field of the personal income tax. Let us, therefore, 
first consider the corporate franchise tax. 


Heretofore, a foreign corporation coming into the 
state had to file a report after it had done business 
in the state for thirteen months. On the basis of 
the information therein contained a license tax was 
levied. For many reasons this was unsatisfactory. 
Under the new provisions, the tax is now called a 
fee and there is eliminated from the law the require- 
ment that it is to be computed on the basis of the 
capital stock employed by the corporation within 
this state during the first year of carrying on its 
business here. The license fee will be computed on 
information to be furnished in the corporation’s 
franchise tax return, filed pursuant to Articles 9 and 
9-A of the tax law. 

seginning January 1, 1938, taxes under Article 9 
must be paid at the time the returns are filed. Here- 
tofore, in the case of a real estate corporation, for 
instance, returns have been filed and a notice of 
assessment from the tax commission was awaited. 
Thirty days were then allowed to make the payment 
set forth in the notice of assessment. Hereafter, 
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if the tax is not paid at the time the return is filed, 
penalties will accrue. 

In the case of corporations which file their federal 
income tax returns on the basis of a fiscal year 
ending after February 28 and prior to July 1, the 
report under Article 9-A is now due four months 
after the close of the fiscal year. This is a distinct 
improvement over the old rule which required that 
such franchise tax returns be filed within thirty days 
after the federal return was filed. In meritorious 
cases the tax commission is empowered to grant 
extensions. 


Due Date for Taxes Under Art. 9-A 


ROBABLY the most important change made 

in the franchise tax law is that dealing with 
the due date of taxes under Article 9-A. The law, 
as it stood prior to the amendment this year, pro- 
vided that one-half the tax, but no less than $25.00, 
had to be paid at the time of filing the franchise 
tax return, which, in most cases, is due on or before 
May 15, while the balance, if any, was due within 
thirty days after the date of a bill sent the taxpayer, 
but no earlier than January 1. If a taxpayer’s bill 
for the remainder of the tax was dated March 15, 
let us say, he had until April 14 to pay it. Collec- 
tion of the balance of the franchise tax, therefore, 
depended on how fast the corporation tax bureau 
could audit returns and issue assessments. This 
is not a very good system of collecting taxes, so 
the legislature changed the law. The provision 
dealing with the amount of tax due with the filing 
of the returns is retained, but the remainder of the 
tax, if any, is due on November 15, if such remainder 
is billed on or before the October 15 immediately 
preceding. If the bill is dated subsequent to Oc- 
tober 15, the tax is due within thirty days thereafter. 
However, if a bill is dated December 16 or later, 
or if no bill is received, the tax, in any event, must 
be paid by January 15. Since this act of the legis- 
lature become effective upon its enactment, it applies 
to 1937 franchise taxes due pursuant to returns filed 
this year (1937). 
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Heretofore, where money has been loaned to a 
corporation by a stockholder, or a member of his 
immediate family, any interest paid thereon has been 
disallowed in determining the corporation’s entire 
net income unless the money was borrowed to pay 
the ordinary expenses of the business. This pro- 
vision led to many disputes as to the reasons which 
prompted the loan of the money. Due to this diffi- 
culty in administration, the law has been amended 
to provide that there be disallowed as a deduction 
90% of interest on indebtedness to shareholders or 
members of their immediate families, except that, in 
any event, $1,000 of interest may be deducted. The 
purpose of the loan is no longer material. While 
[ can readily sympathize with the reasons which 
prompted the enactment of this provision in the 
first place. I feel that it should be repealed entirely, 
because the rule is arbitrary at best and works 
hardship in too many instances. 


Revisions of Franchise Taxes 


NOTHER amendment enlarges the power of 

the tax commission in making revisions of 
franchise taxes. If the original tax might have been 
assessed on a consolidated basis, but was assessed 
on a separate basis, a revision may be made on a 
consolidated basis. Also, the commission now has 
the power to revise the tax of each individual cor- 
poration if the assessment was first made on the basis 
of a consolidation. 

The legislature has seen fit to pass an act (Chap- 
ter 905 of the Laws of 1937) which it states is not 
intended to change the law, but to place on the stat- 
ute books the gist of court decisions as to what 
does not constitute doing business in this state by 

foreign corporation. This enactment states that 
such corporations shall not be deemed to be doing 
business in this state, for the purposes of the fran- 
chise tax, “solely by reason of (a) having office 
furniture and fixtures in this state, or (b) the main- 
tenance of cash balances with banks or trust com- 
panies in this state, or (c) the ownership of shares 
of stock or securities kept in this state, if pledged 
as collateral security, or, if deposited with one or 
more banks or trust companies, or with brokers, 
who are members of a recognized security exchange, 
in safekeeping or custody accounts, or (d) the tak- 
ing of any action by any such bank or trust com- 
pany or broker, which is incidental to the rendering 
of safekeeping or custodian service to such corpo- 
ration, or (e) any combination of the foregoing 
activities.” 

Another law authorizes the tax commission to 
furnish information contained in franchise tax re- 
ports to any municipality for use in certiorari or 
condemnation proceedings. Certain administrative 
changes were likewise made, but these I will not 
detail here, for in most instances they are technical 
and, to us, unimportant. 


Utilities Gross Income Tax 
N ORDER to help balance this fiscal year’s budget 


a tax of 2% on the gross income of utilities was 
enacted. The term “utilities” does not apply only 
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to a corporation doing a public utility business but 
also to anyone (individual, partnership, corporation, 
etc.) who sells telephone service, gas, electricity, 
etc., to someone else for ultimate consumption. 
While this tax is in effect, New York City, as well 
as other municipalities, may not levy a tax of more 
than 1% on the gross income of a ‘utility. I class 
this as a corporation tax, because the same bureau 
that administers the corporate franchise tax admin- 
isters it. I want to take this opportunity to congratu- 
late the Corporation Tax Bureau on the admirable 
regulations promulgated by it in connection with the 
utility tax. It is my earnest hope that its experi- 
ence with these regulations will lead it to issue 
others in connection with Articles 9 and 9-A of the 
Tax Law. 


Personal Income Tax 


ND NOW we come to income taxes. An 

amendment to the reorganization section of the 
personal income tax law was passed, redefining the 
terms “reorganization,” “a party to a reorganiza- 
tion,” and “control” so that those definitions now 
agree with those contained in Section 112 of the 
Federal Revenue Act of 1936. These definitions 
apply to returns for any taxable year beginning on 
or after January 1, 1936. 


The law now also defines a “common trust fund” 
and provides for the taxation of income of such a 
fund to its participants. The funds, as such, are 
not subject to taxation, nor are they to be consid- 
ered as corporations. The provisions relating to 
these common trust funds are quite similar to those 
contained in the Federal Revenue Act of 19306. 


Another provision relating to the ascertainment of 
gain or loss was written into the law. It is provided 
that “In the case of property acquired by transfer 
in trust (other than by a transfer in trust by a be- 
quest or devise) after December thirty-first, nine- 
teen hundred thirty-six, the basis shall be the same 
as it would be in the hands of the grantor, increased 
in the amount of gain or decreased in the amount 
of loss recognized to the grantor upon such transfer 
under the law applicable to the year in which the 
transfer was made.” 

The tax commission is now permitted to require 
withholding agents to file returns and pay taxes 
withheld at any time or from time to time where 
collections are believed to be in jeopardy. 

And finally the law was amended by striking from 
it the provision that salaries, wages and other com. 
pensation received from the United States by off- 
cers or employees thereof are exempt from the 
income tax. This does not mean that officers and 
employees of the United States are subject to state 
income tax, but removes a statutory bar to taxation 
of certain individuals who receive their compensa- 
tion from the Federal Government but are in reality 
the employees of a Federal agency rather than of 
the government itself. In this connection, I cannot 
refrain from remarking that I hope the day is not 
far distant when the employees of the Federal Gov 
ernment and the State will be subject to income 
taxation by both jurisdictions, even as vou and I. 












T IS generally understood that a new Revenue 
Act will be enacted by the Congress now in 
session. With this in mind it is suggested that 

one of the difficulties prevailing under the existing 
and prior Revenue Acts be eliminated. 


Taxpayers are frequently confronted with the 
problem of deciding the year in which a deduction 
should be taken, the problem usually arising when 
stock has become worthless or when a debt has 
become worthless, or partially so. Conversely, it 
often happens that there is uncertainty as to the 
year in which an item should be included in income. 
Sometimes a difference in opinion between the tax- 
payer and the Bureau of Internal Revenue has the 
effect only of resulting in the shifting of figures 
between years and the consequent changing of the 
amount of tax due in the years affected. This may 
mean either an increase or decrease in the total 
amount of tax due. However, if the statute of limi- 
tations is involved the consequences can be more 
serious. If the Commissioner insists that the deduc- 
tion should have been taken in a prior year,’ and 
the taxpayer can no longer file a claim for refund 
for that year, the benefit of the deduction may be 
entirely lost although the right to the deduction is 
unquestioned. This result follows although the tax- 
payer’s action may have been due to an honest 
error, or merely to a difference of opinion. The 
same inequity results if the Commissioner takes the 
position that an item of income should be included 
in a later year. A taxpayer may then be obliged to 
pay tax twice on the same income.’ 


In order to obviate this unfairness it is suggested 
that the statute of limitations be given a limited 





* Attorney at Law, New York City. 


1 We assume that the Commissioner is sustained in litigation. This 
is likely to be the result because of the burden imposed on the tax- 
payer in proving the Commissioner is in error. 

2It is true that the doctrine of estoppel now being worked out bv 
the courts will, in some circumstances, prevent such a result. How- 
ever, the limits of this doctrine are still obscure and therefore it is 
unsatisfactory. Moreover, it is believed that the suggestion herein 
contained will operate more satisfactorily. 





A Suggestion 
for the Revenue Act of 1938 





A proposal for greater elasticity 
in the statute of limitations 


By MORTON PEPPER* 


amount of elasticity. Where the sole question is 
when an item should be included or deducted the 
bar of the statute as to that item should be lifted 
on the return for a previous year. In other words 
if a taxpayer is obliged to include in income of a 
later year, an item already included in a return on 
file, he shall have the right to make claim for 
refund for the earlier year, regardless of the length 
of time which has elapsed. Likewise, if the Bureau 
insists that a deduction should have been taken 
earlier, refund may be claimed regardless of how 
far back the item is shifted. 


It is believed that this suggestion will secure 
justice to taxpayers and yet not at the expense of 
the treasury. It will merely permit taxpayers to 
have their tax liability determined in accordance 
with the statutory provisions, where otherwise the 
fortuitous falling of the bar of the statute of limita- 
tions prevents it. 


On the other hand, it does not result in keeping 
open or in reopening tax returns for an indefinite 
period. The proposal merely permits the taxpayer 
to claim a refund as to a single item, the item affected 
by the decision of the Bureau of Internal Revenue, 
or of the Board of Tax Appeals, or of the courts, 
that he was wrong in his decision as to the year 
in which an item was includible or deductible. It 
is not suggested that the whole return for the year 
barred by the statute may be reopened. 


There are no mechanical difficulties in the way. 
If it is decided that a deduction should have been 
taken in a prior year, all that a taxpayer need do 
is recalculate his tax for the prior year with the 
deduction included, and file a claim for refund. Pay- 
ment should follow as a matter of course. 


It is believed that adoption of the proposal made 
herein will remove an inequity in the administration 
of the law. 
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Verbum Sapientis Sufficit 


HE otherwise obscure Roman Emperor Cara- 

calla, (211-217 A. D.) is worth considerable 
thought by our tax imposers, tax gatherers, and tax 
payers. During his brief reign Roman, citizenship 
was extended by fiat to all freemen. What had for- 
merly been the possession of a select group, some- 
thing in which even the saintly Paul took pride 
(Acts 22:25), was thrust upon scores of thousands. 
It was not done from altruism. Only citizens were 
liable for certain taxes, notably an inheritance tax. 
The Emperor, searching for new ways to raise rev- 
enue, did what is now widely advocated for our 
income tax—broadened the base. 

Historians have never agreed to what extent the 
crushing burden of taxation caused the collapse of 
the great empire. They do agree that, if not a cause, 
it was a leading symptom of the impending crash. 
Our W. P. A. and the whole Social Security program 
has been constantly likened to the “bread and cir- 
cuses” of the late empire. With the oriental situa- 
tion as it is, we may be faced with a long war against 
barbarians. History has a stubborn way of repeat- 
ing itself. Engineers will tell you that mere broad- 
ening of a foundation does not of necessity strengthen 
it. We saw that vividly demonstrated in 1927 when 
a forty story skyscraper on Forty-Second Street, 
with walls scarcely eighteen inches thick, but 
anchored to bed rock, replaced an obsolete six story 
building, whose foundation walls were six feet thick. 
We shall let you readers draw any further implications 
you will. Discussion of this point is recom- 
mended by letters to your local editors and con- 
gressmen; or talks before Chambers of Commerce, 
Rotary Clubs, ete. 


Taxes 
Wi ° DON’T smoke the brand of cigarettes Jack 


Oakie advertises on Tuesday nights, but our 
sympathy goes out to the makers, who, on are 
4, lost their plea for refund in the U. S. C. C. A.-4. 
(384 CCH § 9301.) The facts are: 

“The R. J. Reynolds Tobacco Company sues to recover 
from the Collector of Internal Revenue federal taxes paid 
under protest on certain cigarettes and tobacco products 


manufactured by it at Winston-Salem, North Carolina. 
The goods were delivered on April 5, 1934 from its factory 





to a common carrier for transportation to the port of 
Norfolk and thence to foreign purchasers. After the goods 
had left the factory and were in the course of transporta- 
tion, they were stolen near the city of Roanoke Rapids, 
North Carolina, by bandits and have never been recovered. 
As the goods were intended for export, they bore in lieu 
of the regulation internal revenue stamps an export label 
upon each package marking the goods for exportation. 

An application for export and an export bond, as pro- 
vided by treasury regulations, had been executed but as 
the goods did not reach the seaboard, the Commissioner 
of Internal Revenue on April 12, 1935, assessed taxes thereon 
in the amount of $6,226.62, and on May 8, 1935 the Tobacco 
Company paid under protest the taxes demanded together 
with interest and penalty, in the aggregate sum of $6,537.95, 
which it now sues to recover with interest.” 


HE cases of Robbins and Chesebro, Court of 
Claims, December 6, 1937 (374 CCH {§[ 9578 and 
9579) have a rather fishy t tang. 

The case of the L. A-and S. L. R. R., decided in the 
same court on the same day, (374 ‘CCH § 9577) 
arose out of 1919 income. Towards the end of the 
findings of fact we find “the nature of the soil was 
boggy.” ‘The case seems to have been bogged down, 
too. 

We'll bet the defendants in the Phillips-Jones case, 
U.S. Supreme Court, December 6, (374 CCH § 9155 
and 9573) are hot under the collar—even a semi-soft 
collar. 

Want to know how “permanent” waves get that 
way? Read findings of fact in Duradene, U. S. Dis- 
trict Court for Maryland, December 3 (374 CCH 
{ 9570). 

Marcus May of Los Angeles, Calif., dissents from 
our write-up of the Bogardus case (384 CCH § 9004) 
because we did not mention the existence of the 
other, Unopco corporation. See page 736 of our 
December, 1937, issue, and page 35 of the January, 
1938, issue. Well, that case does require most care- 
ful reading. Any 5 to 4 Supreme Court case does. 
Taxpayers must not jump to conclusions from just 
reading the summary. It is doubtful if substantially 
identical facts will ever again occur. So the case 
must be used with great discretion. We doubt if 
we've heard the last of it. 

At 6:15 on the evening of January 11, Dean John 

Madden of N. Y. U. spoke over the Columbia 
oats System on the subject of taxation, its 
burden and the need for revision. 


1 Si da 
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That Library 


7 HE library committee of the New York State 
Society of C. P. A.’s has labored long and ardu- 
ously on producing a list of books which are essential 


to the practicing accountant. Of the tentative list 
drawn up by Roy Wood in 1934, only four survived 
the final list drawn up by Herman Herwood in 1937. 
This illustrates how obsolescence affects books as 
well as factory equipment. The entire list can be 
had on application to the Society, whose office is at 
30 Broad Street, New York City. It is interesting to 
note here that the committee considers a loose leaf 
tax service essential; and of the three periodicals 
listed, THE TAx MAGAZINE is one. 
* oe O* 


HE following is reprinted from the January 
issue of “The Country Gentleman” 


“Tax Erosion 


Two kinds of erosion menace the productive resources of 
this country. One is erosion of the soil. Land, without 
a protective cover or defense of the slopes, is washed away 
by the rains or planed off by the winds. The rich and 
tillable layer of topsoil, built up by nature over centuries 
of time, is gradually worn down. Though spread widely 
over the surface of the land, except in a few localities it 
is not very deep. When it is lost or abused, the struggle 
to obtain a living from the land is made harder. 

Soil erosion has been going on ever since settlement began. 
So little noticed was the despoliation that the public only 
lately became aware of its menace. But now it has been 
made a matter of great public concern. Many measures, 
some wise, some perhaps extreme, have been undertaken 
to check it. We have recognized this covert destroyer of 
natural wealth in time to save ourselves from its worst 
consequences, 

The effects of the other form of erosion are not yet 
realized, although they are equally destructive. This is the 
erosion of productive capital by taxation. It is singularly 
like erosion of the soil. According to a good authority, in 
the very best year the country has ever known far less than 
20 per cent of the national income was available for sav- 
ings or investment. In the ordinarily good years the 
amount is only about 5 per cent. This is the productive 
topsoil of our earned wealth. Out of it grow new enter- 
prises, expansion and development. It is the fruitful source 
of more opportunities, more jobs and more payrolls. 

Like the topsoil of the land it is not very deep and it is 
spread widely. For this productive layer of our national 
wealth is made up not only of the surplus incomes of the 
rich but also of the many small sums that pass through the 
savings-bank windows. It is the sum total of what we all 
have left after meeting our going needs and the upkeep 
of life and property. 

The erosion of taxation is cutting deeply into this topsoil 
of investable capital. Its ravage is going on at a rate far 
more rapid than that of soil erosion. Taxes in the current 
year are taking over 20 per cent of all the national income, 
against 11 per cent of approximately the same amount of 
income a dozen years back. This swift increase in tax 
levies is being met partly out of the income that would be 
spent for going wants. The rest is coming more and more 
out of the productive topsoil of our annual earnings. Our 
taxmakers have reached the stage known in farming as 
mining the soil, always co-incident with erosion. The re- 
sults are the same whether it be land or capital. Their 
productivity goes down. 

We have the visible effects of tax erosion before us now 
as plain and distinct as the effects of soil erosion. It is 
a reason why the productivity of American business has 
slowed down, why fewer new enterprises are being brought 
forth, why re-employment is less than was hoped. It 
has been estimated that it takes $8,000 of invested capital 
in American industry to Provide one job. The fertile top- 
soil of our national earnings is being depleted too much to 
provide the essentials of abundance. It is being drawn off 
into non-productive channels just as the topsoil of our land 
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has been washed off into the channels of our streams. How 
soon will we recognize tax erosion to be the same covert 
destroyer of wealth as soil erosion and deal with it in the 
same way? 

“‘“Look at Europe’ 

Every now and then the apologists for increasing gov- 
ernmental expenditures invite us to look at Europe. Just 
take a look, these folks urge, at the fat tax rates in England 
or Germany or almost any other European state. And 
always they end up with the blithe assertion that the 
people in this country really don’t know what taxes are. 

All of which strikes us as a rather silly way to excuse 
mounting taxes in the United States. The point is, we 
don’t want to be like Europe. Our ancestors came to these 
shores to escape the oppressive overlords and tax masters 
of the Old World. Embattled colonists fought a war and 
established a new nation in the American wilderness chiefly 
because the European system of taxes was about to be 
fastened on their shoulders. For more than a century and 
a half it has been the pride and the glory of this country 
that it has not been like Europe. 

And so, to many of us, it is just a bit exasperating to 
hear some fellow who should know better justify our 
rapidly pyramiding tax structure on the grounds that 
Europe has already set the precedent.” 


Cause and Effect? 


HEN we printed the paragraph “Instructions” 
on page 147 of the March, 1937, issue we 
hardly expected such immediate results. The blanks 
distributed on January 5 show that our suggestion 
of separating the instructions was used. 
.* * 


6¢@ TAR OF WISCONSIN” submits the following 
amendment to Oldtimer’s letter on page 670 of 
the last November issue. 


“One of my first audits after getting out of the army 
was that of a very rich corporation, which had paid a five 
figure fee to prominent local attorneys to reorganize it in 
order to avoid some of the War and Excess profits taxes. 
The lawyers had done a good job, from the Federal tax 
angle, but—they completely overlooked our own state, and 
added $250,000 to the state taxes, more than double the 
Federal savings. 


Now the advice Oldtimer gave Law is fine; but he should 


have, if not computed, at least noted the incidence of 
state taxes as a result of the deal.” 


We concur in the foregoing. 


Cui Bono? 


wai HE John Company is giving a fifteen per cent 
bonus for Christmas,” said Oldtimer. “Busi- 
ness can’t be so bad, after all.” 

“Maybe not for the John Company,” said Philo, 
“but I have one client whose Christmas bonus is a 
promise that no one will be laid off in January, and 
that’s more than anyone expected. May put them in 
a hole at that.” 

“T don’t get this bonus idea at all,” said Small. 
“When my business is good, my people want it; but 
they don’t share my losses when it’s bad.” 

“Well, you’re up against a tradition,” said Old- 
timer. “It’s an old custom to give presents at 
Yuletide, no matter what you call the season. It’s so 
deeply intrenched that workers, especially office 
workers, expect it; and are disgruntled if they don’t 
get it. Frankly, I’d prefer to see good work re- 
warded by promotion, with salary increases; and 
that is how my firm does it. But it is not always 
satisfactory.” 
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“I don’t get the idea behind it,” said Dash. “But 
you are right. I recall my early business days; 
working in a factory while going to college at night. 
The company gave no Christmas bonuses ever; but 
good work was rewarded as you said, provided busi- 
ness warranted it. I’ll never forget one man. He 
had been raised a dollar a week. Not much, but a 
darn sight more purchasing power than today. He 
cussed all over the place. It was useless to point 
out to him it meant fifty-two dollars. He went right 
to the big boss and told him he’d rather have forty 
in one sum right then, than have more over the year. 
I tried to air my knowledge of actuarial discounts 
and so forth to the kicker, and almost got my head 
knocked off. But that was twenty-five years before 
the See Eye Oh and the big boss told the kicker that 
he’d take the raise as offered, or get out. The kicker 
stayed, but here was the surprise, to me anyhow. 
The bulk of the employees were all for him; they 
simply lacked the courage to say what he had said, 
and with that as a start, he got them so discontented 
that it was soon necessary to fire him, and several 
others.” 

“T’ve seen the same thing myself,” said Philo. 


“Seen it!” exclaimed Small. “Why, it’s happened 
tome. In my own business.” 


“It’s all ignorance,” said Philo. “It’s the basis 
of the success of lotteries; 


“Don’t forget the Double- -you Pee Ay,” interrupted 
the Kid. 

“s the desire to make a killing; it’s just 
human nature.” 


“Not entirely,” said Oldtimer. “Ignorance is one 
thing; but poverty is another. People who are up 
against it for long periods, and so usually in debt, 
see no way of getting free except by some windfall. 
You can’t blame them, either.” 

“Tt’s a bad system,” said Bar, “but I’m all for the 
Christmas bonus plan for another reason. Raises 
during the year, or other schemes are uncertain; you 
don’t know how much you’ve made till the year is 
over and then you can share the profits with the 
employees safely.” 

There was something resembling a riot at this, 
and Oldtimer finally restored order. “Bar, you 
surely are living in antiquity. It’s a pretty sorry 
business that doesn’t know every month where it 
stands. True, until physical inventories are checked 
against book figures, you don’t know the profits; 
but if you waited for that, you couldn’t declare a 
bonus until sometime in February. Unless, of 
course, the business had a fiscal year ending in 
October or November, which very few have.” 

“But this bonus business has another bad side,” 
said Dash. “I havea client who got on the right side 
of the market this year , 

“And Santa Claus is coming down my chimney 
next Saturday,” interrupted the Kid. 

“Not if you’re a bad boy and speak out of turn 
he won’t,” said Oldtimer; and when the laugh had 
passed, Dash continued. 

: and filled with the Christmas spirit, he 
declared a bonus of a month’s salary to each em- 
ployee. At that, it cost him only forty-nine cents, 
since he was up in the fifty-one per cent tax class. 
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But the news of it spread, and other dealers and 
brokers who had not had such good judgment, or 
luck if you prefer, found themselves in bad with their 
help because they gave only five per cent or smaller 
bonuses. People don’t go around bragging of raises 
that mean only a dollar or two a week in their pay.” 

“Well,” said Bar, “if you accountants, with your 
modern methods can tell clients every month how 
much is made or lost, why do my corporations wait 
till the end of the year to declare dividends? They 
might just as well do it during the year. A dividend 
is merely a bonus to the stockholder.” 

“This forcing of dividends before Christmas is due 
to the Revenue Act of 1936,” said Oldtimer. “And 
in any case dividends are different from wages. It is 
prudent to wait till you see how the year is likely to 
turn out before declaring them. For example, here 
is the Jay Company, which last July made a big 
dividend out of the current profits, and when the 
recession hit in October, saw the whole profit, and 
more, vanish in inventory shrinkage. Wages and 
bonuses based thereon can be budgeted with fair 
accuracy. But dividends must be declared only after 
all contingencies are provided for.” 

“Tt seems impossible to provide for some,” said 
Bar. “Here’s a client of mine which is being soaked 
as a personal holding company, though it is hard to 
conceive of a company with listed securities as such. 
Technically, under the definitions of the statute, the 
commissioner has a case. But in fighting it I mean 
to show that Congress never intended to bring such 
an outfit into the law. What was aimed at was the 
incorporated pocketbook.” 

“Sure wish you luck,” said Oldtimer. “But the 
administration is so hard up for cash that it will leave 
no taxpayer unturned. And besides, I question 
whether Congress had any intention in the matter. 
It was probably the administration’s idea all the time 
to get at just such people as you represent. The 
discussions in Congress were just smoke screen.” 

“Great stuff, Oldtimer!” said the Kid. “You, the 
man who barred politics and religion from our meet- 
ings, take a crack at the administration like that, 
right out in public. In that case I’m going to tell 
the story about the christening.” 

“Meeting adjourned,” thundered Oldtimer, and the 
rest made a close circle around the Kid, that broke 
up in a couple of minutes with a gale of laughter. 


Atlantic City Notes 


E ATTENDED the group of conventions 

held in Atlantic City last December 27, 28, 
and 29. Eleven organizations, devoted to statistics, 
economics, labor and sociology, were there. It is a 
major astonishment that, with taxation occupying 
the most prominent place in the business and legis- 
lative world, and a large place in the newspapers, 
taxation was hardly touched on, except by the Tax 
Policy League. Even the Accounting Association 
(of instructors) did not have a paper on the subject. 
We could not fathom the seeming apathy. But 
otherwise we enjoyed ourselves. The accountants’ 
discussion of the S. E. C., and the statements of 


accounting principles were particularly instructive, 
and important. 
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THE BACKGROUND OF THE REV- 
ENUE ACT OF 1937 


Randolph E. Paul, — of the New York 
ar 


5 University of Chicago Law Review, De- 
cember, 1937, p. 41-88 


No one questions the Federal power to 
tax, but there are still many who seek to 
prevent the imposition of tax upon their 
income. The underlying human reluctance 
to pay the price of living in an organized 
society remains in 1937 what it was in 1894, 
when Congress enacted what was then con- 


holder would thus avoid individual surtax 
on dividends which would have been in- 
evitable if the dividends on the securities 
held by the foreign corporation had been 
received by him individually. If the 
property transferred to the foreign cor- 
poration had increased in value, the profit 
on any sale thereof would not be taxable 
to a foreign corporation if the sale was 
made outside the United States, and the 
profit would, therefore, be nontaxable in- 
come from sources without the United 
States. These foreign corporations were 
sometimes used in various ways to obtain 
deductions which would not otherwise be 
















sidered a drastic income tax statute, carry- 
ing a rate of two per cent. Frontal 
attacks being no longer availing, flank at- 
tacks became accepted strategy. Tax avoid- 
ance is not new. What interested the 
Treasury in tax avoidance investigation was 
an increased prevalence and a new bold- 
. ness on the part of taxpayers. Tax avoid- 
ance propaganda was never so widespread 
as in the early part of 1937. The public 
had become more acutely tax conscious 
= than it had ever been previously, and a 
substantial minority seemed more deter- 
mined than ever to avoid taxes. Tax 
: avoidance had developed into a fine art. 
Quick action was asked for by the Treas- 
ury to prevent the growth of vested inter- 
p ests in tax-avoidance devices. This was 
the situation which prompted the Presi- 
dent’s letter of June 1, 1937, to Congress, 
asking for legislation making the “present 
tax structure evasion-proof.” The three 
amendments to the law suggested by the 
President were: the elimination of per- 
centage depletion; a change in respect to 
s the taxation of husband and wife in the 
5. community property states; changes in the 
taxation of non-resident aliens. 


Foreign personal holding companies have 
been called one of the most flagrant loop- 
holes for tax avoidance. The essential idea 
of the foreign personal holding company 
5 device is to siphon assets and income of 
- the United States into foreign countries 
where there are no income taxes, or where 
such taxes are low, by transferring prop- 
t. erty, usually securities, to a foreign cor- 
t poration which serves as an “incorporated 
) pocketbook” for the income from the prop- 
erty transferred, and insulates such income 
from the United States tax upon the in- 
Bs dividual stockholder. Dividends would not 


be distributed, and the American stock- 

















available to an individual taxpayer. A 
special difficulty encountered by the Trea- 
sury in connection with foreign personal 
holding companies proceeded 
“lack of jurisdiction,” and the fact that the 


from its 


United States tax administration has no 


investigating agents in foreign countries. 


To prevent repetition of the practices 


described, the Revenue Act of 1937 adds a 
new supplement P to the Revenue Act of 


1936. This supplement proposes to tax the 
income of foreign personal holding com- 
panies to the United States shareholders, 
thus disregarding the entity of such cor- 
porations. This method of taxation will no 


doubt be attacked on constitutional grounds, 


but the broad necessity of saving the reve- 
nue will probably repel any such attack. 
The statute includes administrative provi- 
sions as to information returns by officers 
and directors, and by shareholders, and as 
to the formation of foreign corporations. 
There is also a general penalty provision. 


The foreign insurance company as a tax 
avoidance device was not widespread. It 
consisted of an elaborate attempt to secure 
what was alleged to be interest deduction 
on what purported to be indebtedness rep- 
resented by a so-called loan from a com- 
pany which masqueraded as an insurance 
company. The taxpayers went through the 
motions of acquiring a single premium par- 
ticipating life insurance policy in a sub- 
stantial sum from this hollow insurance com- 
pany, and of borrowing simultaneously from 
the same corporate entity a sum, the interest 
on which was sufficient to wipe out the 
taxpayer’s gross income from such sources 
as personal services rendered. The “insur- 


ance company” had no paid-up capital stock, 


kept no records, had no appreciable bank 
account or other assets, and made no at- 
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tempt to carry reserves in the customary 
manner. The policy issued by this cor- 
porate entity to taxpayers buying this plan, 
contained many unusual features, among 
which was a clause stating that the policy 
should not lapse at the end of any given 
policy year, even though the taxpayer took 
no steps to comply with its provisions. The 
policy carried a significant lien, or first 
charge, in favor of the issuing corporate 
entity against the principal sum in any 
settlement at death in excess of twenty-five 
per cent, this lien being nominally in ex- 
change for a waiver of medical examina- 
tion. Thus, the so-called “insurance” was 
not really insurance at all. The Joint Com- 
mittee on Tax Evasion and Avoidance 
believed existing law adequate to reach 
these pretended insurance cases, and sug- 
gested no amendment to plug a loophole 
that did not exist. The Committee seems 
justified in this position, and the Treasury 
appears to agree. 


Domestic personal holding companies 
were an effective and popular device for 
avoiding income tax. The principal purpose 
of such companies was to hold income- 
producing property and to. withhold 
distribution to the shareholder or sharehold- 
ers of the income therefrom. Such companies 
were also used to obtain deductions which 
would not otherwise be available. The per- 
sonal holding company provision of the 
Revenue Act of 1934, in a sense, legitima- 
tized personal holding companies by im- 
posing a penalty tax upon their undistributed 
adjusted net income. The advantage of the 
domestic personal holding company was in 
an effective rate of tax lower than the 
individual surtax brackets of its sharehold- 
ers. A domestic personal holding company 
did not conceal; it revealed and paid the 
statutory price. The personal holding com- 
pany rates were delusive because of the 
over-generous deduction provisions con- 
tained in the statute. A death sentence is 
pronounced against the use of these hold- 
ing companies as a tax avoiding device 
bv the provisions of the 1937 Revenue Act. 
These sections are distinguishable from the 
provisions dealing with foreign personal 
holding companies chiefly in that they 
make no attempt to tax the undistributed 
corporate income directly to the stockhold- 
ers, since in the case of domestic corpora- 
tions there is not the same possibility that 
otherwise, if the income is left in the cor- 
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porate treasury, it may escape taxation 
altogether. The most significant changes 
that have been made are: a drastic increase 
in the surtax rate upon such corporations, 
a tightening up of the specifications which 
classify a corporation as a domestic per- 
sonal holding company, and a denial of 
certain deductions formerly allowable in 
“undistributed adjusted net income.” 


The deduction of personal expenses is 


of the family economic unit into a number 
of entities. Two purposes are served: addi- 
tional personal exemptions are secured, and 
the more that income is divided among 
different taxpayers, the lower are the appli- 
cable surtax brackets, and the less the tax 
upon the aggregate income of the group. 
One type of tax-saving is the annuity trust. 
Although income from a trust fund is ordi- 


rg narily taxable to the beneficiary when re- 
expressly prohibited by the statute. A tax- pon it has been held to “hgh if 
payer owning a yacht individually can d : , bl saat 
hardly plead with much chance of success construed as an annuity chargeable — 
that expenses of his yacht are business, as | the corpus of the estate. The so-calle 
distinguished from personal expenses. The | reciprocal trust is another tax-saving trust. 
same is true in a lesser degree where farms, | Lhe idea is that a husband creates a trust 
racing stables, and other hobbies are owned | for the benefit of his wife, and as part of 
individually. A number of taxpayers have | the same transaction she creates a trust 
tried to meet this situation by transferring | for his benefit. Part of the income of each 
income-producing securities and a yacht or | trust is not distributable, and is, therefore, 
a farm to a corporation. The theory is that | taxed to the trustee. This means the crea- 
all activities of a corporation are its busi- | tion of two extra taxpayers, making four 
ness; it cannot by definition have personal | taxpayers instead of two, with a consequent 
expenses, the deduction of which is pro-| decrease in surtax brackets. No attempt 
hibited. The corporation may, under this | WaS made in the Revenue Act of 1937 to 
theory, offset yacht expenses against in-| close the multiple trust loophole, except 
come from securities. The effectiveness of | that the personal exemption is denied to 
the incorporation of yachts and estates as a| trusts if the trust instrument requires or 
tax-saving device is questionable under rev- | Permits the accumulation of any portion 
enue acts previous to that of 1937. While | of the income of the trust and there is not 
most activities of a corporation must be | distributed an amount equal to the net 
regarded as its business, a corporation may | !mcome. 
indulge in activities beyond the scope of In many cases, members of a partnership 
its powers and the purposes attributable | have attempted to divert to their wives or 
to it as a business concern. It is hardly to | children a part of the income of the part- 
be doubted that the courts will subject to | nership of which they were formerly mem- 
special scrutiny a corporation which is vir- | bers. These attempts have usually been 
tually an alter ego for an individual stock- | successful on the ground that the wife or 
holder. The provisions in the Revenue Act | child was not a member of the partnership; 
of 1937 discussed in relation to domestic | the diversion, therefore, constituted noth- 
and foreign personal holding companies | ing more than an assignment of income, 
are designed to prevent employment of the | as distinguished from an assignment of the 
yacht and estate incorporation device. Do-| corpus which produces the income. The 
mestic personal holding income includes| Revenue Act of 1937 attempts no solution 
amounts received as compensation for the | of this problem. 


use of, or right to use, property of the In the Revenue Act of 1921, Congress first 
corporation in any case where, at any time | introduced a provision exempting from tax 
during the taxable year, twenty-five per| trusts created by employers as part of a 
cent or more in value of the outstanding stock bonus or profit-sharing plan for the 
stock of the corporation is owned, directly exclusive benefit of “some or all” of their 
or indirectly, by or for an individual enti- employees. Under this provision, which 
tled to the use of the property. Likewise, | has been repeated in various revenue acts, 
the allowable operating expenses are lim-| the trust itself is not taxable, and there is 
ited to the amount of rents received. no tax upon the employee beneficiary until 

The general idea motivating the device | there is a distribution from the trust. De- 
of artificial deductions is the transfer or | duction was allowed to a contributing em- 
shift of income from a high to a low-| ployer on account of payments to a 
bracket taxpayer. A loan not occasioned | pension trust if the trust was separate from 
by business necessity may be made by a| the employer. The Revenue Act of 1928 
corporation to another corporation owned | and later acts permitted the deduction not 
by various members of the family, or be-| only of ordinary pension payments, but 
tween corporations or trusts owned or con- | also, over a period of ten consecutive years, 
trolled by members of the same family, or | of reserve funds turned over to a pension 
even between members of the family di-| trust to cover past accumulations. It is 
rectly. The loan is made to a person in a| required that the pension plan established 
high surtax bracket, who is thus enabled | by reasonable and actuarially sound, and 
to reduce his income at the modest expense | that the trust shall be perpetual or “of such 
of raising the income of a person subject |a character as to evidence good faith on 
to a lower tax bracket. Steps have been| the part of the employer actually to pay 
taken in the Revenue Act of 1937 to prevent | the amounts placed in trust for employees’ 
the allowance of any such artificial deduc- | pension purposes.” It could scarcely have 
tions. The family loss section of the 1936} been intended that the employer secure any 
Act has been considerably expanded to pre- | tax benefit from these statutory provisions. 
vent deduction of losses on transactions, | The employee, on the other hand, was in- 
not only between members of a family and | tended to benefit. The statute permits an 
individuals and fifty per cent owned cor- | employee social security without tax in his 
porations, but also between fifty per cent | high-earning high-bracket years, placing 
owned domestic and foreign personal hold-| the tax upon the trust earnings and the 
ing companies and between a grantor and | employer’s contributions in the later years 
fiduciary of any trust. when the actual enjoyment of the security 

The device of multiple trusts has as its|came to the employee in the shape of 
general purpose the splitting of the income | distributions from the trust fund. Recently, 


pension trusts came to be termed the rich- 
est tax avoidance field yet untapped. The 
abuses of these provisions of the statute 
consists in the adoption of pension plans 
for stockholder officials and key men. Since 
the Act merely requires that the plan be 
for the benefit of “some or all” employees, 
some plausibility is given to the argument 
that a pension trust merely for this limited 
group is entitled to the benefits of the 
statue. The pension trust provision has an 
obviously beneficent design. The innocent 
beneficiaries of the provision should not be 
punished with the guilty when a few amend- 
ments to this provision will serve to draw 
a satisfactory line between those who de- 
serve a postponement of the tax and those 
for whom the benefits of postponement 
were not intended. The Revenue Act of 
1937 attempts no solution of this problem. 


It is doubtful whether the device of in- 
corporating personal talent to avoid taxa- 
tion will prove successful. Under this 
device, individuals organized corporations 
for the purpose of hiring out their per- 
sonal services at a substantial increase 
over the amount of compensation such 
principal stockholders contracted for with 
their corporations. The excess compensation 
retained by the corporation is taxed at 
lower rates than would be applicable to 
such excess income in the hands of the 
individuals who performed the services. 
Where an individual owns all the stock in 
a corporation to which he sells his services 
for less than their market value, and the 
contract between the ultimate purchaser of 
his services and his corporation calls for 
his particular services, the transaction lacks 
many qualities of reality. The Revenue Act 
of 1937 plugs the incorporated talent loop- 
hole by including personal service contract 
income in “personal holding company in- 
























































































The Revenue Act of 1918 contained a 
provision for “extraordinary” treatment of 
taxpayers discovering mineral properties, 
giving such taxpayers the benefit of de- 
pleting the value at the date of discovery, 
or within thirty days thereafter. The 1918 
Act provided that the depletion allowance 
based on discovery value should not exceed 
the net income from the property upon 
which the discovery was made. The 1926 
Act, in lieu of the discovery provision, 
inserted an arbitrary “percentage deple- 
tion” of 2714 per cent of the gross income 
from the property and 50 per cent of the 
net income. The 1934 Act for the first time 
required the taxpayer to elect to have the 
depletion allowance computed with or with- 
out regard to percentage depletion. The 
1936 Act continued the same provision. The 
use of percentage depletion is not a ques- 
tion of tax evasion or tax avoidance in the 
ordinary sense of these terms, the deduc- 
tion being clearly permissible under the 
law as it now stands. The question here is 
whether this clearly intended deduction 
should be continued. The Treasury has 
made its position clear that the depletion 
allowance should be omitted; it is for Con- 
gress to say whether it chooses to continue 
percentage depletion. 


In community property states, a husband 
and wife have a considerable tax advantage 
as compared with those living in non- 
community property states. In the commu- 
nity property states, the husband and wife 
avoid higher tax brackets in that each may 
report one-half of the community income. 
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In non-community property states, how- 
ever, the husband and wife may file sepa- 
rate returns, and may gain in cases where 
the husband has a considerable income 
from earnings and the wife has income 
from property. It has been generally as- 
sumed that it is impossible to tax the 
income of husband and wife on a joint 
basis. The most practical solution of this 
problem that promises to be constitutional 
is that recommended by the Secretary of 
the Treasury in 1933—to require a joint 
return in the case of husband and wife 
living together, each spouse to pay the tax 
attributable to his share of the income. 


Under the 1936 Act, if nonresident aliens 
had a business or office in the United States, 
they were taxed upon their net income 
from sources within the United States. If 
they did not have such a business or office, 
a flat tax of ten per cent was imposed in 
the case of nonresident aliens, and fifteen 
percent in the case of nonresident corpora- 
tions, but these rates applied only to fixed 
or determinable annual or periodical gross 
income from sources within the United 
States. The principal defect of the system 
was that foreign recipients of United States 
income in high brackets paid a much lower 
tax than United States residents or citizens 
receiving the same amount of income. Con- 
gress has adopted the suggestion of the 
Committee on Tax Evasion and Avoidance 
that the tax upon nonresident aliens with 
no United States business or office, whose 
net income from fixed or determinable an- 
nual or periodical income: from sources 
within the United States exceeded $21,600, 
should not be less than the tax imposed 
upon citizens and residents with respect to 
such income. 










































THE SUPREME COURT ON TAXA- 
TION, 1936 TERM 


Charles L. B. Lowndes, Professor of Law, 
Duke University 


86 University of Pennsylvania Law Review, 
December, 1937, p. 149-172 


Even before the decision in United 
States v. Butler, 297 U. S. 1, Congress took 
precautions to protect the Federal finances 
against a possible declaration that the 
Agricultural Adjustment Act was uncon- 
stitutional, by providing that processors, 
in order to obtain refunds of processing 
taxes, must show that they had actually 
borne the burden of the tax. After the 
Butler decision, the constitutionality of 
this provision was attacked by taxpayers 
seeking refunds, without attempting to 
prove that they had not shifted the tax. 
While this litigation was pending, Con- 
gress took further steps to fortify its posi- 
tion. The 1936 Act set up an administrative 
tribunal in the Treasury to try the inci- 
dence of the tax, created certain presump- 
tions to aid in ascertaining whether the tax 
had been shifted, and explicitly relieved 
collectors of liability for taxes collected by 
them and paid into the Treasury. The 
validity of this legislation was challenged 
in Anniston Manufacturing Co. v. Davis, 301 
U. S. 337, and, at least as limited by the 
facts of that case, was sustained. Although 
the majority failed to commit itself square- 
ly, there is an intimation in Mr. Justice 


Hughes’ opinion that to deny recovery of 
a@ processing tax, where it is impossible to 


prove whether the tax has been shifted or 
not, would be unconstitutional. 


as to whether or not the Supreme Court 
would undertake 
state taxation of income. New York ex rel. 
Cohn v. Graves, 300 U. S. 308, seems to nega- 
tive any present intention in that direction. 
In that case, the Court reasoned that a state 
has jurisdiction to tax receipt of income by 
a resident from foreign sources because of 
the personal protection afforded the tax- 
payer, even though the income is derived 
from land in another state. 
Cohn case, the Supreme Court had sustained 
state income taxes at the source of the in- 
come and at the domicil of the recipient. 
The problem of a domiciliary tax upon 
rentals from foreign real estate had not 
been presented squarely to the Court. Any 
serious effort to restrict multiple taxation 
of income might well start here. 
Cohn case is significant because of the 
broad implication that the Court is not 
prepared to take any substantial steps in 
limiting state jurisdiction to tax income. 
In none of the cases on jurisdiction to tax 
income has it appeared in the record that 
the income in question was actually taxed 
by a state other than the one whose right 
to tax was in issue. 
that a record which showed double taxa- 
tion rather than potentiality of a double 
tax might move the Court to create some 
jurisdictional restrictions on state income 
taxes. 


Corporation v. Minnesota, 301 U. S. 234, the 
Minnesota on shares of stock owned by a 


Delaware corporation, having its seat of 
operations in Minnesota, in state banks of 


matter of justice to the state where these 
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An interesting aspect of the Court’s de- 
cision is its affirmance of the distinction 
between rate and measure and its apparent 
approval of Maxwell v. Bugbee, 250 U. S. 
525, which held that a New Jersey in- 
heritance tax, which used extraterritorial 
elements to determine the rate of tax upon 
a local subject, was constitutional. In the 
case Valentine v. Great Atlantic & Pacific 
Tea Co., 299 U. S. 32, the Court had de- 
clared unconstitutional an Iowa tax on 
chain stores measured by the gross re- 
ceipts. It is obvious that gross receipts 
are not an infallible index of profits or of 
actual ability to pay a tax. However, the 
number of retail outlets is not an infallible 
criterion of taxable ability either. 


The Federal Constitution does not deal 
explicitly with the problem of retroactive 
taxation, and the courts have been thrust 
back upon the uncertainties of due process 
or equal protection, or upon the prohibi- 
tion against direct and unapportioned taxa- 
tion. Binney v. Long, 299 U. S. 280, involved 
the constitutionality of the application of 
a Massachusetts succession tax to three 
trusts. The Court upheld the tax as to the 
first trust on the ground that the vesting 
of the interest after the passage of the act 
was a transfer which would sustain the tax, 
so that it was not really retroactive. Coolidge 
v. Long, 282 U. S. 582, where a similar tax 
had been held unconstitutional was dis- 
tinguished on the ground that the remainders 
in that case had vested before the enact- 
ment of the taxing act, while here they did 
not vest until after the act had been passed. 
The taxes on the other two trusts in Binney 
v. Long were attacked from the angle of an 
unreasonable classification amounting to a 
deprivation of equal protection. The taxes 
on these two trusts were held unconstitu- 
tional. Although the portions of the 
opinion dealing with classification are of 
no great doctrinal significance, the decision 
with respect to the first tax raises a serious 
question of the validity of the so-called 
“recall” theory of the constitutionality of 
retroactive death taxation. This theory is 
that since nothing in the Constitution ex- 
pressly forbids a retroactive tax, if such 
tax is invalidated it must be because it is 
so unfair that it offends due process. There 
is such unfairness where a taxpayer makes 
a tax-free disposition of his property and 
later is taxed with respect to it. If the tax- 
payer is forewarned of the possibility of a 
tax, or if after the enactment of the taxing 
act he can recall the transfer and avoid 
the tax, then it is not unjust to tax him. 
Tested by this standard, it would be im- 
possible to uphold the tax on the first trust 
in Binney v. Long. The transaction had 
gone before the power of the transferor 
to recall any tax was provided for. It is 
arguable that the constitutionality of a re- 
troactive succession tax is to be tested by 
the situation of the transferee rather than 
by that of the transferor, and that if there 
is a substantial change in the transferee’s 
position after the enactment of the taxing 
act, the fact that control of the transferor 
ceased long before, is immaterial. Viewed 
in this light, the case would be restricted 
to a succession tax, a reStriction which it 
may be reasonable to infer, because the 
Supreme Court has recently affirmed the 
recall theory in connection with a retro- 
active transfer or estate tax. This would 
satisfactorily distinguish it from Nichols v. 
Coolidge, 274 U. S. 531, the leading case 
which laid down the recall test in con- 

















































There has been considerable speculation 


to eliminate multiple 


Prior to the 


The 


It is barely possible 


In the case of First National Bank Stock 


Court sustained an income tax imposed by 


Montana and North Dakota. The Minne- 
sota tax was sustained upon the ground 
that the stock had a commercial and busi- 
ness situs in that state. The Court thought 
that the corporation in this case should be 
taxed at the seat of its operations, as a 


operation were conducted. 


New York ex rel. Whitney v. Graves, 299 
U. S. 366, also involved the doctrine of 
business situs in connection with an income 
tax. A partnership, all the members of 
which were domiciled in Massachusetts, 
owned a seat on the New York Stock Ex- 
change in connection with which it received 
a “right” of one-fourth of a new member- 
ship. It was held that New York could tax 
the profit from the sale of this right upon 
the basis of a business situs. With the 
pressing need for public revenue and a 
continued drift in the Court toward the so- 
called “liberal” point of view, it is not im- 
probable that double taxation of intangibles 
may again find favor with the Court. 


What conceivably may be a fatal blow 
was struck at the national chain by the 
Supreme Court when it sustained the 
Louisiana chain store tax in Great Atlantic 
& Pacific Tea Co. v. Grosjean, 301 U. S. 412. 
Under the Louisiana statute, a license tax 
is imposed upon each chain store in the 
state. The rate of this tax is determined, 
not by the number of units in the chain 
within the state, but by the total number 
of units everywhere. The Court held that 
the classification was reasonable and that 
the units beyond the borders of the taxing 
state were not taxed nor used to measure 
the tax, but simply to determine its rate. 
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nection with an estate tax. It is very diffi- 
cult, however, to reconcile it with Coolidge 
v. Long. 


A substantial portion of the Court’s time 
was taken up with the Federal income tax. 
An interesting inquiry was undertaken into 
the nature of taxable income in Helvering 
v. Midland Life Insurance Co., 300 U. S. 216. 
A mortgagee bid in mortgaged property at 
foreclosure sales. The amount of the bids, 
which were made without reference to 
actual values in order to protect the mort- 
gagee in case of redemption, equaled princi- 
pal plus accrued interest. The Court held 
that the mortgagee had realized income to 
the extent of the accrued interest. The 
taxpayer will be treated as having received 
full value for the amount of its bid, regard- 
less of what it in fact received. Although 
income may be realized so that it constitu- 
tionally can be taxed, Congress may prefer 
not to impose a tax. The tax exempt ex- 
changes under the reorganization provisions 
of the various income tax acts are con- 
spicuous examples of legislative restraint 
in this direction which lead to continuous 
litigation, such as in Helvering v. Tex-Penn 
Oil Co., 300 U. S. 481. 


The method by which income is computed 
plays an important part in determining the 
amount of taxable income. In Schafer v. 
Helvering, 299 U. S. 171, a partnership which 
was engaged in buying and selling stock 
for others, also bought and sold stock on 
its own account. The Court held that the 
partnership was not a “dealer in securities” 
within the purview of the Federal income 
tax act. On the other hand, in Helvering v. 
Fried, 299 U. S. 175, a brokerage firm which 
bought and sold large amounts of thirteen 
stocks in which it was a “specialist”, was 
held to be a “dealer in securities” with re- 
spect to these stocks. The distinction is 
between one who buys and sells stock for 
investment or speculation and one who 
deals in certain stocks as a merchant, 


In computing the profit from a sale, 
usually the most obdurate factor is the 
basis of the asset which is sold. In Elm- 
hurst Cemetery Co. v. Commissioner of Int. 
Rev., 300 U. S. 37, the Court upheld the 
valuation of the Board of Tax Appeals, 
which was based on actual sales and 
“comes as closely as may be to that fair 
market value, so often judicially defined as 
the price which the property will bring 
when offered by a willing buyer to a will- 
ing seller, neither being obligated to buy or 
sell.” In other words, the concept of fair 
value consists not only of an ideal buyer 
and an ideal seller, but also of an ideal 
time for sale—not the probable period which 
it will actually take to dispose of the com- 
modity in question. 

Blair v. Commissioner of Int. Rev., 300 
U. S. 5, and Thomas v. Perkins, 57 Sup. Ct. 
911, involved the taxability of income where 
there had been an assignment. The de- 
cision in Old Colony Trust Co. v. Commis- 
sioner of Int. Rev., 301 U. S. 379, was 
concerned with deductions, as did that in 
Helvering v. Illinois Life Insurance Co., 299 
U. S. 88. 

Different classes of taxpayers are treated 
differently under the Federal income tax, 
and it is frequently a difficult task to fit 
a taxpayer into his proper category. Lewis 
& Co. v. Commissioner of Int. Rev., 301 
U. S. 385, raised the recurrent problem of 
the distinction between a trust and an as- 
sociation taxable as a corporation. 


































involved the application of equitable princi- 
ples to suits for refunds. 
White, 301 U. S. 532, the trustees sued for 
a refund of income taxes which they had 
paid upon sums given to a widow under a 
trust, 
dower. 
U. S. 365, 
sums were taxable to the widow, since they 
represented income received by the bene- 
ficiary of a trust. 
ever, recovery was refused. A claim for 
taxes against the widow had been barred 
by the statute of limitations, and the Court 
held that since anything recovered by the 
trustees would accrue to the beneficiary, it 
would be inequitable to allow the action. 
In United States ex rel. Girard Trust Co. v. 
Helvering, 301 U. S. 540, the Court held that 
mandamus is not the proper remedy when 
seeking a refund. 





what it does. 
ocable. 


which symbolize without fully revealing 


a court. 
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Several cases decided at the last term 


In Stone vw. 


which was established in lieu of 
In Helvering v. Butterworth, 290 
the Court had held that such 


In the Stone case, how- 


Two decisions at the last term resolved 


disputes in the lower Federal courts in 
connection with the Federal stamp tax. 
Founders General Corporation v. Hoey, 300 
U. S. 268, involved the Federal stamp tax 
on stock transfers imposed by the 1926 
Act. 
the transfer of the “right to receive stock” 
and made no explicit exception where the 
transfer was to a nominee of the share- 
holder entitled to it, the Court refused to 
look behind the language of the Act and 
held that the fact that the transaction did 
not involve any transfer of beneficial inter- 
est was 
States, 3C0 U. S. 150, involved the stamp 
tax on sales of products or merchandise 


Pointing out that the statute taxed 


immaterial. DuPont v. United 


for future delivery. 


What the Supreme Court says is just as 
real and frequently more interesting than 
i It is not, however, as irrev- 
Legal doctrines are verbal devices 


the persuasive considerations which move 
These symbols, whose interpreta- 
tions depend upon ulterior considerations, 
are obviously of less moment than the 


considerations themselves. 


COMMENTS ON THE 1936 SURTAX 
ON UNDISTRIBUTED CORPO- 
RATE EARNINGS 


Herman M. Knoeller, Member of the 
Wisconsin Bar 


22 Marquette Law Review, December, 1937, 
p. 1-27 

Under the Revenue Act of 1936, a stock- 
holder is taxable individually for dividends 
received, at a normal rate of four per cent 
and a surtax rate ranging from four per 
cent on the first $2,000 of surtax net income 
in excess of $4,000, to seventy-five per cent 
on surtax net income in excess of five mil- 
lion dollars. The corporation is taxed for 
the very same profits represented by the 
dividends later declared and paid. It is sub- 
ject to a normal graduated tax rate rang- 
ing from eight per cent to fifteen per cent 
on the net taxable income and (for the year 
in which the profits were retained) a grad- 
uated surtax on undistributed corporate 
profits ranging from seven per cent to 
twenty-seven per cent of the portion of 
undistributed net income not in excess of 
certain percentages of the adjusted net in- 
come. To tax the proportionate earnings 
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of stockholders of a corporation under a 
flat corporation income tax regardless of 
each individual stockholder’s ability to pay 
may often prove discriminatory and unjust 
when compared with the taxes imposed 
upon other persons deriving their income 
from sources other than dividends. 
impose graduated corporate normal tax 
rates upon the proportionate earnings of 
each stockholder, irrespective of the size 
of his holdings in the corporation, increases 
this discrimination and injustice. To super- 
impose a graduated surtax upon the undis- 
tributed and proportionate earnings of the 
stockholder regardless of the factors men- 
tioned above is to magnify this injustice 
and discrimination to an alarming degree. 


To 


The modern corporation cannot count 


profit in terms of a year both from a legal 
and an accounting long-time point of view. 
Mathematical averages and percentages, 
when applied without consideration of the 
economic conditions of the time and of 
the particular corporations affected, again 
prove odious and futile. 
nothing that lean future years confronted 
the corporation and that the surplus of one 
year might be completely absorbed in the 
next few years by business losses, main- 
tenance, 


It meant little or 


depreciation, and obsolescence. 
Also, the corporate surplus of one year 


might well be needed as working capital 


in a growing infant industry or as a “cor- 
porate cushion” against financial shocks 
in commerce. Also, it must not be over- 
looked that true accounting net income of 


a corporation is not its net taxable income. 


The tax must be paid not from, but on, 
the corporation’ s net taxable income. Thus, 


a corporation may have no true accounting 


net income whatsoever, but still he forced 
to pay a Federal tax because: the capital 
losses of a corporation are limited to only 
Federal in- 
come, war profits, and gift taxes, and taxes 
paid in foreign countries are unallowable 
tax deductions; shrinkage in market value 
of property is not a taxable deduction 
until the property is disposed of; bad debts 
suffered but not deducted in the years in 
which they became worthless or doubtful 
accounts receivable are not allowable tax 
deductions; and various other losses suf- 
fered by corporations are not allowable tax 
deductions. 


It is suggested that a substitution of the 
discretion of the actual owners of the cor- 
poration—the shareholders—in place of 
their directors for the management and 
distribution of corporate earnings will 
result from the proposed corporate tax on 
undistributed earnings. This argument 
savors of regulation rather than taxation. 
The avowed purpose of the tax bill under 
discussion was to produce revenue, and not 
social control of the financial depressions 
through the taxing powers. 


The argument that small stockholders in 
small companies will have proportionally 
more money in their hands for reinvest- 
ment purposes after paying their smaller 
income tax to the government than the 
larger stockholders who pay a larger indi- 
vidual normal and surtax upon dividends 
received, ignores the great outside source 
of corporate capital—the public, the banks, 
the insurance companies, etc. By forcing 
the corporation to distribute all its earn- 
ings, an election is also forced upon the 
stockholder to subscribe to new stock or 
to exercise the stock rights issued. 
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Stock Redemption and 


Taxable Dividends 
(Continued from page 84) 


operation a redemption made before January 1, 1926, of 
stock which had not been issued as a stock dividend. 

“Assuming, but not holding, that the exchange of old 
common for new common and preferred stock, in 1922, 
amounted to a stock dividend, was the redemption and can- 
cellation of the preferred stock in the latter part of May, 
1925, over two years and five months after it was issued, 
effected ‘at such time and in such manner’ as to make the 
distribution and cancellation or redemption ‘essentially 
equivalent to a taxable dividend,’ under section 201(g) of 
the Revenue Act of 1926, * * *? 

“Paragraph (h), section 201, * * * provides: ‘(h) As 
used in this section the term “amounts distributed in par- 
tial liquidation” means a distribution by a corporation in 
complete cancellation or redemption of a part of its stock, 
or one of a series of distributions in complete cancellation 
or redemption of all or a portion of its stock.’ 

“In the present case there was a distribution in complete 
cancellation or redemption of a part of the stock of the 
corporation, that is, all of the preferred stock. 


“Under subdivision (c) * * * partial as well as com- 
plete liquidation distributions are treated as payments in 
exchange for the liquidated stock, and then the question 
arises of a taxable profit or a deductible loss. 


“Subdivision (g) makes an exception, but does not turn 
every partial liquidation into a dividend whenever there 
are undistributed earnings in the corporation. On the 
contrary, in such cases the partial liquidation is to be 
treated as the equivalent of a dividend only when made 
under certain specified circumstances. It is the time and 
manner of the liquidation, not the existence of undistrib- 
uted earnings, which makes the distribution essentially 
equivalent to a taxable dividerd. Subdivision (g), as orig- 
inally drafted in the act of 1921, as paragraph (d), was to 
prevent the issuance and cancellation of a stock dividend, 
which is fundamentally not taxable, from being made use 


of as a device for the actual distribution of a cash dividend. 
+ 


“The Board discussed the facts in these cases very fully, 
from which we quote with approval: ‘The facts are devoid 
of circumstances to indicate artifice, and there is nothing 
besides the redemption itself to fortify an interpretation 
of it as the essential equivalent of a dividend. There was 
in 1922 an expansion of policy which included not merely 
a stock dividend, within the existing authorized capital, 
out of surplus, but a capitalization of new values as well as 
surplus, a new charter authorization of shares including 
new preferred redeemable at 102, with their issuance, and 
a new charter authorization of objects of incorporation. 
* * *, After the lapse of over two years, with no evi- 
dence of any continuing plan, the preferred shares were 
redeemed at $37.321%4, cancelled, and eliminated from the 
charier, the common remaining as expanded, and the new 
objects being unaffected. Unless it can be said that the 
cash redemption itself, irrespective of the lapse of time 
and the absence of direct or circumstantial interrelation 
and of any special manner, imports a time and manner such 
as to constitute the substantial equivalent of a dividend, 
the evidence affords no reason for such a decision. The 
statute does not provide that every cash redemption of 
shares shall be treated per se as a dividend, but only those 
which because of some circumstance of time and manner 
are in fact the essential equivalent of a dividend. Whether 
this means a preconceived plan to distribute earnings, an 
approximation of contemporaneous conduct, or a substantial 
restoration of the capital structure to its status quo ante 
the issue need not be decided now, because the evidence 
here arouses none of these questions.’ 

“The Board was right in finding that the redemption 
of the preferred stock in question did not occur at such 
time and in such manner as to make the distribution and 
cancellation or redemption essentially equivalent to a 
taxable dividend.” 


Commissioner v. Babson (1934-CCA 7) 70 F. (2d) 
304; Certiorari denied 293 U. S. 571. 





STOCK REDEMPTION AND TAXABLE DIVIDENDS 95 


From the opinion of Sparks, Circuit Judge: 

“The three appeals involving the Commissioner’s deter- 
mination of income taxes against the three respondents 
for the years 1925 and/or 1926 present but one issue: Do 
certain payments made by Babson Brothers, a corporation, 
to the respondents in 1925 and 1926, for the reduction of 
capital stock of the corporation, constitute ordinary divi- 
dend payments and hence subject to surtax rates, or do 
those payments constitute distribution in partial liquida- 
tion of the corporation, subject to taxation only to the 
extent of the profit reflected therein. 

“Babson Brothers, an Illinois corporation, was organized 
in 1906. On March 1, 1913, it had a paid-in capital of 
$50,000 represented by 500 shares of capital stock of the 
par value of $100 and of the market value of $1,400 per 
share. The shares were Owned by these respondents in 
equal proportions. Its business prior to 1914 was limited 
almost entirely to the mail order sale of phonographs. In 
that year the capital stock was increased by 2,000 shares 
and respondents paid to the corporation in equal propor- 
tions the total amount of $200,000 as additional capital, 
surrendered their old certificates, and received new cer- 
tificates in equal proportions for 2,500 shares. 

“From 1919 to 1924, the corporation was engaged in a 
program of business expansion. It added many new lines 
of merchandise and sought to enter the general mail order 
field, largely for the reason that the phonograph was being 
rapidly displaced by the radio. Accordingly in January, 
1919, the capital stock was increased by 2,500 shares which 
were issued in equal proportions to respondents for which 
thev paid in cash $250.000. Likewise in August, 1919, 5,000 
additional shares were issued to them in equal proportions 
for which they paid in cash $500000. As a result, in De- 
cember. 1920, the corporation had a paid in capital stock 
of $1,000.000, and accumulated surplus and undivided profits 
of $1,107,130. Thereupon on December 16, 1920, it increased 
its canital stock to $2,000,000, and declared a stock dividend 
of 100 per cent. On December 19, 1923, it had a surplus 
of $535,007, and declared a 25 per cent stock dividend. 

“The attempted business expansion proved unprofitable 
and was abandoned, and a partial liquidation of the enter- 
prise and its subsidiaries began, and eventually only three 
active lines were continued, viz., cream separators, harness, 
and furnaces. As a result of the partial liquidation, cash 
accumulated, and on September 18, 1924, the corporation 
declared a cash dividend in the aggregate amount of 
$150 000, and on May 29, 1925, it purchased from respond- 
ents at par and in equal proportions for cash, 5,000 shares 
of its capital stock, and canceled them. The par and book 
values were practically equal at this time. Of the shares 
redeemed, one-third in number had been acquired by Henry 
Babson in 1914, one-third by Gustavus in January, 1919, 
and one-third by Fred K. in August, 1919, cash being paid 
for all of them. A cash dividend of $200,000 was declared 
on December 31, 1925, and another of like amount on Janu- 
ary 12, 1926, leaving a surplus of $11,823.57. On February 
27, 1926, an additional 5.000 shares of stock were redeemed 
by cash and canceled. Of these. one-third had been issued 
to Henry for cash in August, 1919, and the remaining two- 
thirds in 1923 in equal proportions to Gustavus and Fred 
K. bv way of stock dividends. 

“The Board of Tax Appeals decided that the payments 
in redemption of stock should be treated as capital trans- 
actions, and that only the gain was taxable under section 
201 (c) and (h) of the Revenue Act of 1926, * * *. In 
other words, the Board held that the payments constituted 
bona fide partial liquidations, and not ordinary dividends. 

“Section 201 (f) of the Revenue Act of 1924, * * *, 
provided that the redemption of stock dividends should 
be treated as taxable dividends if made at such time and 
in such manner as to make the distribution and cancella- 
tion or redemption in whole or in part essentially equiv- 
alent to the distribution of a taxable dividend. That section 
was enacted after the decision in Eisner v. Macomber, 252 
U.S. 189, * * *, which held that Congress had no power 
to tax a stock dividend. However, it is not applicable to 
the redemption here made in 1925, because the stock then 

redeemed had not been issued as stock dividends, but had 
been paid for in cash. That section, however, was re- 
pealed by the Revenue Act of 1926 which took effect as 
of Januarw’1, 1925. * * *. Whether the Board’s decision 
was based upon section 201 (f) of the Act of 1924 is im- 





































































































material because it was substantially re-enacted by section 
201 (g) of the Act of 1926, * * *, which added a provi- 
sion that it should apply to all redemptions of stock 
whether it had been originally issued as dividends or other- 
wise. It also provided that it should apply to the redemp- 
tion or cancellation of stock, not issued as stock dividends, 

“On October 2, 1929, at a meeting of the board of di- 
rectors, composed of the three stockholders, a dividend 
of $200,000 was declared to be paid January 2, 1930. At 
another meeting of the board on January 11, 1930, it was 
voted to retire 80 of the 180 shares of the company by the 
purchase of 40 shares from the petitioner and 40 shares 
from his father, Elwood W. McGuire, and to re-incorporate 
with a capital of $5,000, divided into 100 shares of the 
par value of $50 per share. The price to be paid for 
the stock was fixed by the petitioner and the other direc- 
tors by computing the amount of accrued profits and al- 
locating that amount to the purchase of the 80 shares. 
The resultant valuation was $12,000 per share, which was 


later paid, Charles A. McGuire receiving approximately 
$480,000. 


“It is the contention of the petitioner that the Commis- 
sioner and the Board erred in failing to find that the 
$480,000 paid for the stock was accumulated with the 
intention that it be used for capital, and that since 1913 
it had, in truth, been used to supplement the authorized 
capital of $9,000, and perforce, should not be treated as 
the distribution of a taxable dividend. 

“This allocation of profits was in substantially the 
amount that had been conserved for the purpose of the 
eastern expansion program, and the reduction in the au- 
thorized capital of the concern from $9,000 to $5,000 bore 
no marked relation to the company’s plan of operation 
except as it provided a means of placing this accumulation 
in the hands of the stockholders. This is borne out by 
the petitioner, who, in response to a question as to why 
capitalization was reduced, said “* * * that was the 
manner in which we could dispose of the capital which 
we were not going to use for the extension as indicated 
* * * it seemed to me the accurate way to dispose of 
it * * * we had this for capital purposes and the 
recession that started late in 1929 indicated to us that it 
would be a mistake to make the extension that we had 
saved this money for.’ There was no thought at any time 
on the part of the stockholders and directors of a winding 
up and closing of the business. The conceded purpose 
was only a readjustment of the corporate set up and a 
disposition of accumulated profits. 

“The Board in its opinion says: ‘* * * in the light 
of the record we think the company did conserve its earn- 
ings with the intent and purpose * * * to establish a 
manufacturing plant in the Eastern States and abandoned 
the idea only after the depression struck in 1929 and it 
appeared unwise and inadvisable to do so. Notwithstand- 
ing such fact, it does not * * * necessarily follow that 
* * * the transactions in question fail to make the dis- 
tribution to the petitioner essentially equivalent to the 
distribution of a taxable dividend * * */ 

“We think this expression sound and the mere fact that 
profits have been permitted to accumulate for a definite 
purpose, which purpose has subsequently been abandoned 
and distribution made, does not brand the transaction any 
the less a distribution of a taxable dividend. Neither 
artifice, subterfuge, or bad faith need be present to bring 
a transaction within the meaning of the statute here in- 
volved, for as we read the law a taxpayer may well act 
with the utmost good purpose and without evil intent 
and yet his transactions may in effect be the equivalent 
of the distribution of a taxable dividend. 

“It is, of course, not every cancellation or redemption 
of corporate stock by the use of earnings that is taxable, 
but only if made at such time and in such manner as to 
be ‘essentially equivalent to the distribution of a taxable 
dividend.’ The time and manner of this distribution were 
distinct elements pointing to the conclusion reached by 
the Board. ; 

“Our attention is called to many holdings of the Board 
and the courts wherein distribution has been held not 
to be taxable under the provisions of section 115(g), supra, 
and to many other holdings where they have been held 
to be taxable. Most of these cases are of little value in 
the determination of the question instantly presented, for 
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the reason that each depends for its solution upon its own 
peculiar facts. No rule of construction applicable alike 
in all cases can be accepted, but each case presents ques- 
tions of fact to be determined in the light of all the 
surrounding circumstances, and whether a given case falls 
within or without the provisions of section 115(g) is often 
a difficult question and one inviting the closest scrutiny of 
the trier of the facts. 

“We have carefully reviewed the records before us, and 
we find in it ample facts and circumstances pointing logi- 
cally to the conclusion reached by the Board. Under such 
circumstances we are not at liberty to alter their judg- 
ment.” (Cases cited.) 


Distributions Not Involving Dividends 


OMMISSIONER v. BROWN (1934-CCA 7)— 
69 F. (2d) 602; Certiorari denied—293 U. S. 570. 
From the opinion of FitzHenry, Circuit Judge: 


“These cases are brought here by the Commissioner to 
reverse a holding of the Board of Tax Appeals that the 
redemption and cancellation of the preferred stock in ques- 
tion did not take place ‘at such time and in such manner’ 
as to make it essentially equivalent to the distribution 
of a taxable dividend within the meaning of section 201(g) 
of the Revenue Act of 1926, * * *, 

“Tn 1922 there was a recapitalization of the Squire Dingee 
Company, the stock of which was owned by Frank B. 
Brown and Harry A. Brown, whereby the capital was 
increased from $100,000 to $1,500,000 and the stockholders 
exchanged their old stock, aggregating 1,000 shares of 
common, for 10,000 shares of new common and 5,000 shares 
of preferred stock. At the same time the purposes of 
the corporation were considerably enlarged by an amend- 
ment to its charter, and the number of directors increased 
from four to five. The directors’ resolution of December 
15, 1922, directed the officers, in case the stockholders 
should authorize the increase of the capital stock, ‘to 
issue stock of the company in exchange for existing stock.’ 
It also directed the exchange of the new stock, upon the 
surrender’ of the old, and that is what happened. On May 
21, 1925, the entire issue of preferred stock was redeemed 
at $37.321%4 per share. 

“The Squire Dingee Company is an II]linois corporation, 
of which, prior to March 1, 1913, and up to and including 
the tax year involved, 1925, Frank B. Brown and Harry A. 
Brown, his brother, were the sole stockholders. The 
former owned 51 per cent, and the latter 49 per cent of 
the stock. After the death of Frank B. Brown, respondent 
Pearl B. Brown was appointed executrix of his last will 
and testament. 

“Upon re-examination of the respective returns for the 
year 1925, the Commissioner determined deficiencies in 
income taxes against Pearl B. Brown, executrix, in the 
sum of $15,976.18, and against Harry A. Brown, in the 
sum of $13,405.73. Both taxpayers appealed to the United 
States Board of Tax Appeals. The Board filed its findings 
of fact and opinion, deciding and holding there was no 
deficiency as to either of the taxpayers for the year 1925. 

“The entire amount received by the taxpayers for their 
preferred stock in 1925 was $95,178.76 by Frank B. Brown, 
and $91,446.25 by Harry A. Brown. 

“The Board held that the issuing of the new stock in 
1922 was a stock dividend, but that the redemption of the 
preferred stock in 1925 was not carried out ‘at such time 
and in such manner’ as to make the transaction essentially 
equivalent to the distribution of a dividend. 

“The Commissioner contends that the Board properly 
found that the issuing of the preferred stock in 1922 was 
a stock dividend, but erred in finding that the redemption 
was not made at such time and in such manner as to 
make the transaction essentially equivalent to a distribu- 
tion of a dividend. 

“It was contended by the taxpayers before the Board 
that the redemption of the preferred stock was not ef- 
fected at such time and in such manner as to be essentially 
equivalent to a taxable dividend; also, that section 201(g) 
did not apply for the additional reason that the stock 
redeemed in 1925 had not been distributed as a stock divi 
dend, and that section and paragraph excluded from its 


; (Continued on page 115) 
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PENDING 8S 


Georgia 
First Special Session of 1937 


The following bills, not previously re- 
ported, have been introduced: 


Introductions 


Ad Valorem Tax Rates.—S. R. No. 22 
limits county ad valorem tax rates to ten 
mills except to pay existing debts. To 
Constitutional Amendments Committee. 

Animals Tax.—H. R. No. 103 provides 
for a tax of 25¢ per head ‘per annum for 
goats and sheep; 50¢ per head per annum 
for hogs; $1.00 per head per annum for 
cows; $1.50 per head per annum for horses, 
mules, jennets, jacks etc., that drink or 
wallow in the running water of the State of 
Georgia. To Game and Fish Committee. 

Collection of Tax.—H. R. No. 152A de- 
fines the policy of the State in regard to 
collection of taxes. To State of Republic 
Committee. 

Corporation Income Tax.—S. B. No. 91 
amends the income tax laws with reference 
to other corporations; and for other pur- 


poses. To Finance Committee. 
Corporation License Fees.—H. B. No. 
267 amends certain paragraphs of the 


General Tax Act approved March 28, 1935; 
and provides for corporation license fees. 
lo Ways and Means Committee. 


Drug Store License——H. B. No. 294 
amends the Code of 1933, by providing for 
the license and regulation of businesses of 
drug stores and pharmacies by municipal 
corporations. To the State of Republic 
Committee. 

Delinquent Ad Valorem Taxes.—H. B. 
No. 453 authorizes the tax collectors and tax 
commissioners of the various counties to 
accept partial payments on delinquent ad 
valorem taxes and to provide for the trans- 
mission of the returns to the Comptroller 
General. To Special Judiciary Committee. 

Electric Current Tax.—H. B. No. 390 
levies a tax upon electrical current, natural 
or artificial gas, and long distance tele- 
phone calls. To Ways and Means Com- 
mittee. 


Farm Commodities License.—H. B. No. 
234 licenses and regulates wholesale deal- 
ers in perishable farm commodities. To 
Ways and Means Committee. 

Fertilizers Inspection Tax.—H. B. No. 
410 increases the fertilizers inspection tax 





















action taken on state tax legislation of 
importance to business interests. 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, when the bill is 
listed under the caption ‘ ‘approvals.” 
feature is made possible through the facili- 
ties of the Commerce Clearing House 
Legislative ——s Department, which 
furnishes a twenty-fo 

service on all subjects for all states. 
Copies of the text of any bill reported may 
be obtained for a service charge of one 
dollar per bill. 


from 30¢ to 45¢ per ton. 
culture Committee No. 1. 


vides revenue for the support of public 
of one cent on each dollar of gross receipt 


mittee. 
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To General Agri- 


Gasoline Tax.—H. B. No. 249 levies a 


tax of one cent per gallon on the sale of 
gasoline, 


in addition to the taxes now 

levied. To Ways and Means Committee. 
S. B. No. 76 designates the state gasoline 

tax as a sales tax. To Motor Vehicles 


Committee. 


Gross Receipts Tax.—H. B. No. 388 pro- 
education in the state by imposing a tax 


of income. To Ways and Means Com- 


Ice Cream Dealers—H. B. No. 280 
amends the Code of 1933, relating to a tax 





1938 Sessions of State Legislatures 


Listed below are the legislative sessions meeting 
in 1938, including special sessions continuing from 


1937. As additional special sessions are called from 
time they will be included in the list. 

Jurisdiction Convened Adjourned 
Georgia (1st Sp., 1937)... Nov. 22, ’37 a5 
Kentucky ..... oe a 
Louisiana .... May 9 
Massachusetts Jan. 5 
Mississippi ..... Jan. 4 
New Jersey .... oS: ee 
New York ..... Jan. 5 
Ohio (2nd Sp., 1937) Nov. 29, ’3 
Rhode Island ; - og 4 
South Carolina ‘ an. 11 
Virginia ... Jan. 12 

Canada 
Alberta ....... Feb. 10 
Dominion Parliament. Jan. 27 
oS” See eee Dec. 9, °37 
NE oS wick cred arg eucelace oS er 
saskatchewan .......... Jan. 20 


on ice cream dealers, 
Committee. 











the Intangibles Tax Act. 
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To Ways and Means 


Income Tax.—H. B. No. 255 amends the 


Code of 1933 by changing the percentage of 
tax imposed and the scale of income taxes, 
as contained in Sec. 2 of the Georgia Laws 
of 1937, pp. 109-148. To Ways and Means 
Committee. 


Insurance Business Tax.—H. B. No. 268 


levies a tax on every person, firm or cor- 
poration in the insurance business and pro- 
vides for exemption from said tax. 


Intangibles Tax.—S. B. No. 100 amends 
To Finance 
Committee. 

S. B. No. 102 amends the Intangible Tax 


Act with reference to the returns made by 


banks and trust companies. To the Finance 
Committee. 


Marriage License Fees.—H. B. No. 389 
fixes the fee to be paid for marriage li- 
censes at one dollar. To the State of 
Republic Committee. 


Motor Fuel Tax.—H. B. No. 240 amends 
the Motor Fuel Tax Act, pp. 167-207, 
Georgia Laws of 1937, by providing that 
no motor fuel tax shall be imposed upon 
motor fuel sold to, and used by, counties 
for use in the construction, maintenance or 
repair of highways or roads. To the State 
of Republic Committee. 

H. B. No. 341 reduces the tax on motor 
fuel. To Ways and Means Committee. 

H. B. No. 402 exempts from the tax 
motor distillates sold to or consumed by 


the State Highway Department. To Pub- 
lic Highways Committee No. 1 
Motor Vehicle Licenses.—H. B. No. 444 


amends the Act relating to licenses for mo- 
tor vehicles. To Public Highways Com- 
mittee No. 1. 


Recovery of Taxes and Penalties.—H. B. 
No. 299 amends the Code of 1933, so as to 
provide for the accrual and collection of 
certain penalties in the event that execu- 
tions issued for taxes shall not, on or be- 
fore certain dates, be paid and satisfied by 
the persons against whom the same were 


issued. To General Judiciary Committee 
No. 2. 


Sales Tax.—H. B. No. 417 raises revenue 
by levying a tax on all retail sales of 
tangible personal property; and for other 
purposes. To Ways and Means Com- 
mittee. 
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H. B. No. 55 relates to the licensing of 
establishments located without the com- 
monwealth in which milk is pasteurized 
for sale within the commonwealth. To 
\griculture and Public Health Committee. 


Motor Fuel Tax.—H. B. No. 15 relates 
to reports and payments in connection 
with the taxation of gasoline and other 
fuel used in motor vehicles. To the Taxa- 
tion Committee. 


Motor Vehicle Excise Tax.—H. B. No. 
17 relates to an excise tax on registered 
trailers in lieu of local tax. To the Taxation 
Committee. 

H. B. No. 389 makes the payment of a 
motor vehicle excise tax previously asses- 
sed a prerequisite to the registration of 
certain motor vehicles. To Highways and 
Motor Vehicles Committee. 

H. B. No. 422 amends and modifies the 
motor vehicle excise tax in its application 
to certain motor vehicles registered both 
in this commonwealth and in other states. 
To the Taxation Committee. 

H. PB. No. 678 relates to the collection 
of the motor vehicle excise tax. To the 
Taxation Committee. 

S. B. No. 12 relates to the payment of 
certain motor vehicle excise taxes prior to 
the registration of certain motor vehicles. 
To Highways and Motor Vehicles Com- 
mittee. 

S. B. No. 14 requires the payment of 
arrearages of the motor vehicle excise tax 
as a condition precedent to the registration 
of certain motor vehicles. To Highways 
and Motor Vehicles Committee. 

Motor Vehicle Licenses.—H. B. No. 257 
abolishes the limitation on the terms of 
certain licenses to operate motor vehicles 
in certain cities and certain certificates of 
convenience and necessity for such oper- 
ation. To the Transportation Committee. 

S. B. No. 52 prevents the revocation or 
suspension of certificates of registration 
and licenses to operate motor vehicles in 
cases where the prosecution of a person 
has terminated in favor of the defendant. 
To Highways and Motor Vehicles Com- 
mittee. 

Motor Vehicle Registration.—H. Bb. No. 
388 relates to fees for the registration 
of semi-trailer units and additional semi- 
trailers. To Highways and Motor Vehi- 
cles Committee. 

S. B. No. 206 makes the payment of the 
motor vehicles excise tax previously as- 
sessed a prerequisite to registration of cer- 
tain motor vehicles. To Highways and Motor 
Vehicles Committee. 

Motor Vehicles—Multiple Registration. 
—H. B. No. 640 provides for registration 
of two motor vehicles and furnishing of 
only one set of number plates therefor and 
modifying compulsory liability insurance 
requirements with respect to such vehicles. 
To Highways and Motor Vehicles Committee. 

Motor Vehicles—Revocation of License. 
—H. B. No. 519 makes it permissible in- 
stead of mandatory for the registrar of 
motor vehicles to deprive the operator of 
a motor vehicle in a fatal accident of his 
license. To Highways and Motor Vehicles 
Committee. 

Overassessments.—H. B. No. 421 pro- 
vides an additional remedy for a person 
aggrieved by overassessment of real estate. 
To the Taxation Committee. 


Package Store Licenses.—H. B. No. 598 


reduces the maximum fee to be charged 


package store licenses. 
Committee. 
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To Legal Affairs 


Personal Property Taxes.—H. B. No. 168 


limits the charges and fees for collection 
of personal property and motor vehicle 
excise taxes. To the Taxation Committee. 


Poll Tax Exemption.—H. B. No. 256 ex- 


empts persons sixty-five years of age or | 
over from the poll tax. To the Taxation 
Committee. 


Property Tax Exemption.—H. B. No. 310 


exempts from taxation certain property 
owned or held in trust by religious organi- 
zations. To the Taxation Committee. 


H. B. No. 368 relates to the exemption 


from taxation of property of certain per- 
sons, 


To the Taxation Committee. 
Racing Fees.—S. B. No. 90 further regu- 


lates fees on licenses for horse racing 
meetings and dog racing meetings. To 
Legal Affairs Committee. 


Real Estate Brokers and Salesmen.— 


H. B. No. 676 provides for the licensing of 
real estate brokers and salesmen. 
Administration Committee. 


To State 


Real Estate Taxes.—H. B. No. 513 pro- 


poses a legislative amendment of the con- 
stitution relative to real estate taxes. To 
Constitutional Law Committee. 


Refunds.—H. B. No. 682 authorizes re- 


funding by the treasurer of the common- 
wealth of certain illegally assessed tax 
payments. 


To the Taxation Committee. 
Sporting Licenses.—S. B. No. 60 exempts 


veterans from the payment of fees for 
sporting, hunting, fishing and trapping li- 
censes. 


To the Conservation Committee. 
Stock Transfer Tax.—H. B. No. 16 re- 


lates to the taxation of transfers of stock. 
To the Taxation Committee. 


Tax Levy.—H. B. No. 438 proposes a 


legislative amendment of the constitution 


relative to the authority of the general 


court to levy excise taxes and taxes on 


tangible personal property. To Constitu- 
tional Law Committee. 


Tax Liens—Enforcement.—H. B. No. 


697 relates to the effect of takings of land 


for non-payment of taxes. To the Taxation 
Committee. 

H. B. No. 680 restricts collection of taxes 
on real estate by sale. To the Taxation 
Committee. 

Tree Suregons—License.—S. B. No. 6 
relates to the licensing and regulating of 
persons employed in the business of im- 
proving, protecting and preserving shade, 
forest or ornamental trees. To the Con- 
servation Committee. 

Vacant Lands—Excise Tax.—S. B. No. 
190 provides for an excise tax on certain 
vacant lands. To the Taxation Committee. 

Water Rates—Liens.—H. B. No. 20 re- 
peals the law establishing liens for non- 
payment of water rates. To Joint Judiciary 
Committee. 


Mississippi 
The Regular Session of the Mississippi 
Legislature convened on January 4. The 
following bills have been introduced: 


Introduction 
Automobiles—Privilege Tax.—H. B. No. 
79 reduces the privilege taxes on auto- 
mobiles. To Ways and Means Committee. 
_ Corporation Taxation—H. B. 
imposes a franchise tax upon every cor- 
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poration, association or joint stock com- 
pany for pecuniary gain, having capitai 
stock represented by shares. To Ways 
and Means Committee. 

Drainage Taxes.—H. B. No. 58 amends 
Sec. 6767 of the Code of 1930 so as to 
authorize the Board of Supervisors of any 
county in the State to make a levy on the 
taxable property of the county to pay 
drainage taxes on sixteenth section lands 
where said taxes accrued on or before 
Jan. 1, 1936; and to provide that hereafter 


wild cut-over or timbered or unimproved 


or uncultivatable sixteenth section lands 
shall not be liable for drainage taxes in 


any event. To County Affairs Committee. 


Gasoline Tax.—S. B. Nos. 99 and 100 
amend and strengthen the collection, levy 
and imposition of the gasoline excise tax. 
To Finance Committee. 

Gross Income Tax.—S. C. R. No. 5 
amends Sec. 112 of the Constitution so as 
to provide that the legislature shall have 
the power to levy a graduated gross in- 
come tax on the several classes of business, 
vocations and professions in the state. To 
Constitution Committee. 


Homestead Exemption.—H. B. No. 13 
provides for the exemption of homesteads 
from taxation. To Ways and Means 
Committee. 

H. B. No. 69 exempts new homes, the 
cost of which does not exceed $2,500, from 
taxes. To Ways and Means Committee. 

H. B. No. 83 exempts homesteads from 
taxation. To Ways and Means Committee. 

H. B. No. 154 grants a homestead exemp- 
tion not to exceed a value of $2,500. To 
Ways and Means Committee. 

H. C. R. No. 3 provides for a constitu- 
tional amendment to exempt homesteads 
from taxation. To Constitution Committee. 

H. C. R. No. 8 amends the Constitution 
so as to exempt homesteads for taxation. 
To Constitution Committee. 

S. B. No. 75 provides for the exemption 
of homesteads owned by residents of this 
state from all state and county-wide ad 
valorem taxes levied for the maintenance 
of common schools, agricultural high 
schools, and junior colleges, and for the 
payment of principal and interest of bonds. 
To Finance Committee. 

S. B. No. 120 co-operates in the federal 
program to stimulate building; creates em- 
ployment and aid in obtaining homes; and 
exempts from ad valorem taxation, except 
state ad valorem taxation, for a period of 
five years all homes built within two years 
after the passage of this Act. To Finance 
Committee. 

S. C. R. No. 3 requests the Governor 
to submit a plan whereby homesteads may 
be exempted from taxes. To Rules 
Committee. 

Income Tax.—H. B. No. 134 amends Sec. 
10, Ch. 120, Laws of 1934, so as to increase 
income tax exemptions to $1,090 for single 
individuals, $2,000 for married persons and 
$4CO0 for each dependent. To Ways and 
Means Committee. 

Motor Vehicle Registration.—S. B. No. 77 
provides for a uniform highway privilege 
tax on passenger automobiles of $3 per 
annum. To Finance Committee. 

Motor Vehicles——S. B. No. 65 creates 
the department of motor vehicles; creates 
a state highway patrol; requires a state 
license for operators and chauffeurs of 
motor vehicles; requires inspections ol! 
motor vehicles; regulates traffic on state 
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highways; and specifices certain civil lia- 
bility. To Judiciary Committee. 

Motor Vehicles—Driver’s License.—S. B. 
No. 84 requires a state license for operators 
of motor vehicles. To Finance Committee. 


Property Tax Exemption.—H. B. No. 22 
defines what property shall be exempt from 
ad valorem taxes. To Ways and Means 
Committee. 

H. B. No. 23 provides for the exemption 
of improvements to farm lands and new 
residences from all county and state taxes 
for a period of five years. To Ways and 
Means Committee. 

Sales Tax.—H. B. No. 4 exempts gro- 
ceries from the provisions of the sales tax. 
To Ways and Means Committee. 

H. B. No. 151 amends Sec. 2-c, Ch. 90, 
Laws of 1932, so as to permit persons, firms 
or corporations collecting taxes levied un- 
der the provisions of said section to retain 
10% of the amounts collected on taxes as 
a commission for such collection. To Ways 
and Means Committee. 

H. B. No. 153 doubles the sales tax and 
provides methods of distributing the reve- 
nue received from this Act to the State, 
counties, and municipalities. To Ways and 
Means Committee. 

Slot Machines.—H. B. No. 71 repeals 
Sec. 204, Ch. 20, Laws of the Extraordinary 
Session of 1935 fixing a privilege tax on 
slot machines. To Appropriations Committee. 

S. B. No. 74 amends Sec. 204 of the Gen- 
eral Acts, Extraordinary Session of 1935, 
S. B. No. 24, so as to exclude certain slot 
machines from license requirements. 

State Revenue.—H. B. No. 14 and S. B. 
No. 2 raise revenue to carry on the State 
Government for the years 1938 and 1939. 
To Ways and Means Committee. 

S. B. No. 2 raises revenue to carry on 
the State Government for the years 1938 
and 1939. To Finance Committee. 


Tax Sales.—H. B. No. 36 fixes the time 
of sale of property for taxes on the first 
Monday of May. To Ways and Means 
Committee. 

Transient Vendors.—S. B. No. 96 regu- 
lates and licenses transient vendors. To 
Finance Committee. 


New Jersey 


The Legislature of New Jersey met in 
Regular Session on January 11. Following 
are important bills introduced: 


Introductions 


Delinquent Taxes.—S. B. No. 10 de- 
creases from 8% to 4% for the first year 
and to 6% for subsequent years the rate 
of interest on delinquent taxes. To Tax- 
ation Committee. 


Excise Tax.—A. B. No. 1 imposes an 
excise tax on persons, partnerships, and 
corporations using public streets or other 
public places by franchise or permission of 
the State or municipalities, excepting auto 
busses and taxicabs. To Taxation Com- 
mittee. 


Property and Franchise Tax.—A. B. No. 
2 taxes property and franchises of street 
railway, traction, gas and electric light, 


heat and power companies. To Taxation 
Committee. 


Redemption.—S. B. No. 13 permits for- 
mer owners to repurchase land acquired 
by a municipality through payment of 
taxes after payment of taxes, interest and 
penalties. To Municipalities Committee. 





State School Tax.—A. B. No. 3 increases 
the State school tax from two and three- 
fourths mills to two and nine-tenths mills. 


To Taxation Committee. 


Tax Delinquency.—S. J. R. No. 1 creates 


a commission consisting of thirteen mem- 


bers to be known as the New Jersey 
Commission on Property Taxation for the 
purpose of studying the problem of prop- 
erty tax delinquency and to formulate a 
comprehensive plan of the revision of ex- 
isting laws. To Taxation Committee. 


Tax Sales.—S. B. No. 23 enables munici- 
palities to sell at private sale lands ac- 
quired through non-payment of taxes. To 
Municipalities Committee. 


New York 


On January 5 the Regular Session of the 
New York Legislature convened. Impor- 
tant bills introduced follow: 


Introduction 


Air-conditioning Contractor’s License.— 
S. B. No. 174 requires licensing of con- 
tractors engaged in construction. installation, 
alteration, maintenance and repair of air- 
conditioning systems, and provides for 
inspection of buildings of all classes. To 
Judiciary Committee. 

Builders Licenses.—A. B. No. 58 estab- 
lishes a board of builders in New York 
City to be appointed by the mayor for the 
purpose of examining and licensing build- 
ers after Jan. 1, 1939. To New York City 
Committee. 

Chain Stores License Tax.—S. B. No. 96 
provides for an annual license tax on all 
operators of two or more branch or chain 
stores or mercantile establishments, one 
or more of which is located in this state 
where goods are sold at retail, the tax 
ranging from $10 to $550 for each store 
depending on the number in the chain, and 
appropriates $10,000 to the tax department. 
To Taxation Committee. 

Estate Tax.—A. B. No. 252 (same as 
S. B. No. 126) continues until July 1, 1939, 
tax rates on estates of residents and non- 
residents prescribed by Chap. 359, Laws of 
1933. To Taxation Committee. . 

Factors Licenses.—S. B. No. 94 provides 
for license by the banking department of 
factors defined as persons, firms, corpo- 
rations, etc., engaged in the business of 
advancing moneys, credit, goods, checking 
and assuming credit risks and guarantee- 
ing accounts and discounting commercial 
paper. To Banks Committee. 

Franchise Tax.—A. B. No. 253 (same as 
S. B. No. 125) continues the increased rate 
of franchise tax on business incorporations 
for the year beginning Nov. 1, 1939. To 
Taxation Committee. 

Gross Income Tax—Utility Corporations. 
—S. B. No. 122 continues for year ending 
July 1, 1939, the authority of cities to impose 
tax on gross income of utility corporations. 
To Taxation Committee. 


Income Tax—Capital Gain and Loss.— 
A. B. No. 126 makes changes relative to 
capital gain and loss in connection with 
the personal income tax. To Taxation 
Committee. 


Income Tax—Unincorporated Business. 
—A. B. No. 255 continues the temporary 
emergency tax on net incomes of unincor- 
porated businesses for another year. To 
Taxation Committee. 
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S. B. No. 116 (same as S. B. No. 118) 


continues the temporary emergency tax on 


net incomes of unincorporated businesses 
for another year. To Taxation Committee. 


Income Tax—Utility Corporations.—A. 
B. No. 256 (same as S. B. No. 124) con- 
tinues the additional income tax of 2% on 
gross incomes and gross operating incomes 
of utility corporations for the year ending 
June 3), 1939. To Taxation ee 

A. B. No. 257 (same as S. B. No. 122) 


continues for one year ending July 1, 1939, 


the authority of cities to impose a tax on 
gross income of utility corporations. To 


Taxatron Committee. 


Milk Publicity Tax.—A. B. No. 12 con- 
tinues until April 1, 1939, the milk publicity 
campaign and tax on milk and appropriates 
$250,000. To Ways and Means Committee. 

A. B. No. 279 continues until April 1, 
1939, the milk publicity campaign and pro- 
vides for an emergency tax of 1¢ on each 
100 Ibs. of milk sold during the period com- 
mencing April 1, 1938, and ending March 
31, 1939, and appropriates $310,000. To 
Ways and Means Committee. 

S. B. No. 12 continues until April 1, 1939, 
the milk publicity campaign and tax on 
milk therefor and appropriates $300,000. 
To Finance Committee. 


Mortgage Recording Tax.—A. B. No. 83 
(same as S. B. No. 43) exempts from the 
mortgage recording tax, mortgages executed 
by mutual savings bank fund or its trustees. 
To Banks Committee. 


Motor Fuel Tax.—A. B. No. 258 (same 
as S. B. No. 121) continues regular emer- 
gency tax of one cent a gallon on motor 
fuel sales during the year ending June 30, 
1939. To Taxation Committee. 

A. B. No. 259 (same as S. B. No. 120) 
continues the emergency tax of one cent 
a gallon on motor fuel sales during the 
fiscal vear ending June 30, 1939. To Tax- 
ation Committee. 


Motor Vehicle Registration Fee.—A. B. 
No. 2 reduces by one-half the registration 
fee for motor vehicles and increases the 
share of the county from 25% to 33{4%. 
To Motor Vehicles Committee. 

A. B. No. 3 (same as S. B. No. 45) pro- 
vides for a flat registration fee of $5 for 
motor vehicles. To Motor Vehicles Com- 
mittee. 

A. B. No. 180 reduces the registration fee 
for motor vehicles weighing less than 3,500 
Ibs. from 50¢ to 30¢ per 100 Ibs., and for those 
over 3,500 Ibs. from 75¢ to 45¢ per 100 Ibs., 
and makes the state’s share 70% -instead 
of 75% and the county’s share 30% instead 
of 25%. To Motor Vehicles Committee. 

S. B. No. 7 imposes a flat $3 fee for 
registration or re-registration of a motor 
vehicle; fee for electrically propelled ve- 
hicle to be $10. To Motor Transportation 
Committee. 


Motor Vehicle Registration Fees—Farm 
Tractors.—S. BB. No. 8 exempts from pay- 
ment of registration fees, truck sprayers, 
farm tractors, trailers or other trailing 
farm implements, or machinery used ex- 
clusively in agricultural pursuits. To Motor 
Transportation Committee. 


Municipal Tax Exemption.—A. B. No. 
87 (same as S. B. No. 6) limits the tax 
exemption of any municipal undertaking 
to the revenue therefrom instead of “prop- 
erty and revenue,” as at present. To Cities 
Committee. 
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Outdoor Advertising.— A. B. No. 27 
(same as S. B. No. 27) empowers the state 
traffic commission to regulate outdoor ad- 
vertising, restricts use of advertising de- 
vices along highways and requires license to 
advertise in permissive area and appropri- 
ates $10,000. To Ways and Means Com- 
mittee. 

Personal Income Tax.—A. |}. No. 251 
(same as S. Bb. No. 123) continues for an- 
other vear the temporary 1% emergency 
personal income tax, to become due in 
1939. To Taxation Committee. 

Property Tax Exemption.—A. |}. No. 186 
authorizes cities to grant certain tax ex- 
emption for tenement houses, multiple 
dwellings and improvements thereto for 
period not exceeding ten consecutive years. 
To Taxation Committee. 

Sales Tax.—H. B. No. 122 (same as S. 
B. No. 62) repeals obsolete sections of the 
Tax Law relating to the tax on retail sales 
of tangible personal property. To Judiciary 
Committee. 

Stock Transfer Tax.—S. |}. No. 119 con- 
tinues the additional emergency tax on 
stock transfers for vear ending June 30, 

\ 1939. To Taxation Committee. 

Tax Sales—Redemption.—A. 1}. No. 206 
(same as S. B. No. 217) strikes out pro- 
vision that in case of failure to redeem 
real property from tax sale within speci- 
fied time, sale and conveyance shall be- 
come absolute. To Taxation Committee. 

Tobacco Tax.—S. B. No. 210 imposes a 
stamp tax on tobacco and tobacco prod- 
ucts. To Taxation Committee. 


Ohio 


Second Special Session of 1937 
The following bills, not previously re- 
ported, have been introduced: 


Introductions 

Bookmaking.—H. B. No. 803 legalizes 
and licenses bookmaking. To Taxation 
Committee. 

Bookmaking and Dog Racing.—H. B. 
No. 797 licenses bookmaking and dog 
racing; fees of $1,000 for bookmakers and 
$100 for dog races. To Taxation Com- 
mittee. 

Chain Store Taxes.—H. B. No. 783 levies 
a graduated tax on chain stores according 
to the number of stores in the chain for 
relief purposes. To Taxation Committee. 
Delinquent Taxes.—S. B. No. 422 pro- 
vides for the collection of delinquent real 
estate taxes by instalments. 


paid at source. 








March 15—— 

Form 709—Gift tax return. 

Form 1013—Summary of all Forms 1012. 

Form 1040—Individual income tax return (in- 
come more than $5,000). 

Form 1040A—Individual income tax return (in- 
come not more than $5,000). 

Form 1041—Fiduciary income tax return. 

Form 1042—Annual return of income tax to be 
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Gross Receipts Tax—Newspapers.—H. 
B. No. 782 levies a 3% gross receipts tax 
on newspapers for relief. To Taxation 
Committee. 


Ice Tax.—S. Bb. No. 410 exempts retail 
sales of ice from the sales tax. 


Liquor Sales Tax.—S. B. No. 425 takes 
the sales tax off sales of liquor by the 
drink and puts it on sale of liquor in 
bottles. 


Machinery Tax.—H. B. No. 754 author- 
izes county commissioners to issue poor 
relief bonds in expectancy of additional 
revenue from the increase of personal tan- 
gible tax on manufacturing equipment and 


machinery from 50% to full value. To 
Taxation Committee. 
Mining Tax.—H. B. No. 808 levies a 


tax on mining and natural resources for 
old age pensions and relief. 


Personal Property Appraisal.—H. B. No. 
787 authorizes county commissioners to 
increase personal property appraisal from 
70% to 100%. To Taxation Committee. 

Slot Machines.—H. B. No. 796 levies 
taxes on coin or slot machines and wheels 
of fortune at $200 for each machine using 
coins in excess of a penny and $5 for each 
wheel of fortune. To Taxation Committee. 

Sweepstakes.—H. B. No. 781 creates a 
state wagering commission; legalizes and 
licenses sweepstakes, number writing, book- 
making and all forms of wagering to pro- 
vide funds for relief. To Taxation Com- 
mittee. 

Utilities Tax.—H. B. No. 780 authorizes 
county commissioners to levy utilities taxes 
on consumers to provide relief funds. To 
Taxation Committee. 


Approval 

Sales Tax.—H. B. No. 761 excepts the 
production of crude oil and natural gas 
and floriculture from the use tax and makes 
applicable to the use tax the administra- 
‘ive provisions of the Sales Tax Act relat- 
ing to procedure, assessment and genera! 
authority. 


. Rhode Island 


The Regular Session of the Khode Island 
Legislature met on January 4. The follow- 
ing tax bill has been introduced: 


Introduction 
Hoisting Engineers License.—H. Bb. No. 
512 relates to the examining and licensing 
of hoisting engineers. To Labor Commit- 
tee. 


FEDERAL TAX CALENDAR 


Form 1042B—Annual_ return of income tax 
withheld from Canadian  ad- 
dressees. 

Form 1120—U. S. corporation income tax and 


excess-profits tax returns, 
March 20—— 


Form 1012—Monthly return of ownership cer- 


tificates and 


income tax to be 


paid at source on interest derived 


trom bonds 


and similar obliga- 


tions of domestic and resident 


corporations. 
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South Carolina 


The South Carolina Legislature met in 
Regular Session on January 11. The follow- 
ing bills have been introduced: 


Introductions 


Extension of Time for Tax Payment.— 
H. B. No. 1364 extends to June 1, 1938, the 
time for paying 1937 taxes. ‘To Ways and 
Means Committee. 


Merchandise Displays—License.—S. |}. 
No. 1013 requires the payment of license 
fees for a temporary display of goods and 
merchandise. To Finance Committee. 


Property Tax.—H. B. No. 1322 provides 
for the general state appropriation and also 
carries a provision for eliminating the 2% 
mills state levy on all taxable property. 


H. B. No. 1331 repeals the 2% mills 
state property levy. 
H. B. No. 1347 extends the time for pay- 
ment of the 1937 property taxes to May 1, 
938. To Ways and Means Committee. ! 


H. B. No. 1360 proposes a constitutional 
amendment so as to equalize the taxation 
on general property. To Ways and Means 
Committee. 


H. B. No. 1369 amends the constitution 
by eliminating the provision for a three 
mill constitutional tax levy for schools. 
To Ways and Means Committee. 


H. B. No. 1373 amends the constitution 
by removing the three mill property tax. 
To Ways and Means Committee. 


Tobacco Warehouses—Licenses.—H. B. 
No. 1351 repeals Sec. 7203, Vol. 3, Code of * 
1932, relating to the license required for 
operation of warehouses where untied to- 
bacco is handled. To Agriculture Com- 
mittee. 


Virginia 
The Regular Session of the Virginia 
Legislature met on January 12. 


The following tax bill has been intro- 
duced: 


Introduction 


Shipping Corporations Tax.—S. B. No. 
11 amends and re-enacts Sec. 222 of the Tax 
Code, relating to taxes on corporations 
which operate steamships, steamboats or 
floating property for transportation of 
passengers or freight. The amendment 
changes the tax rate to “one half of one 
per centum upon the gross receipts.” To 
| Finance Committee. 





March 31 ' ‘ 
Form 726—Manufacturer’s excise tax—brewer's 
wort and malt products; grain 

products; lubricating oils. 

Form 727—Excise tax on sales—electrical e- 
ergy; telegraph and telephone 
facilities; transportation of oil by 
pipe lines. 

Form 729—Admissions tax return. 

Form 729A—Admissions tax—tickets sold for 

more than established price. 
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5. ALABAMA ARKANSAS Last day for filing corporation income tax report 
March 1 March 1— : ; we and payment of first installment of tax. 
Freight line companies.—Every freight line com- All foreign and domestic corporations qualifying or Last day for railroad and express corporations to 
nal pany is required, on or before March 1 each organizing between March 1 and July 1 must file with superintendent of banks report of re- 
ion year, to file a license tax statement with the make and file the franchise tax report at the ceipts and transmissions of money to foreign 
State Tax Commission. same time it qualifies or organizes, countries, | 
ans Freight line or equipment companies.—Should Corporations (domestic) organizing subsequent to Last day, without penalty for payment of the first 
any freight line or equipment company fail or March 1, and not later than July 1, are required installment of the franchise tax by corporations 
. refuse to make the property tax statement or to file franchise tax reports within 10 days after using the calendar year for their fiscal year 
ion statements on or before this date each year organization. (if the time for payment has not been extended). 
rec the State Tax Commission will obtain the Beate Domestic corporations to do no business, organiz- Use fuel tax report and tax due. 
dIs. from the best information available and shall ing between March 1 and July 1 are required | March 20- : 
assess a penalty against such freight line or to file an annual franchise tax report within ten Alcoholic beverages (manufacturer and importers) 
equipment company so failing or refusing to days after organization. . monthly report and tax due. 
ion make the statements. — — kd _ to ate & —— a monthly report and tax due. 
: , ax report to nua on o ore c 
ax. Pharmacists pay fees for renewal permits annually + lay y Imitation dairy products monthly report due. 


' between Jan. 1 and March 1: . ; Public utility corporations, etc., are required to Mine owner’s annual report due. 
Public utilities—Between Jan, 1 and March 1 in make a report showing the amount, kind and Slaughter house monthly report due. 











? each year, every public utility is required to 
B. i make out and deliver to the State Tax Commis- — es oe ae ae 2 
or sion a property tax statement. First Monday COLORADO 
for Railroads.—Each railroad in Alabama is required Hearings on the valuation of the property of any March 
to- annually before March 1 of each year, to make public utility company for taxation may be had ES 1 t : fil ith th 
m- and file with the State Tax Commission, under at any time before the Corporation Commission "atau cate tee a a 
oath of some executive officer of the company, after the meeting of such Commission on the SPULY Stave ISVOF COMMISSIONED MONTY. 
and on forms prescribed by the Tax Commis- first Monday in March. March 1 


Between this date and April 1 following, all ex- 


sion, a report concerning freight line companies. March 15 Son Ge en ee SoS = 
9 ? 















































March 15. All utilities are required to file a report showing 
Franchise tax.—Annual franchise tax reports of their gross earnings, with the Fact Finding Tri- ee a ee _ a ok ae 
domestic and foreign corporations shall be made bunal, and pay the tax on same to the State Sonaieds elekaanines "7 it ~ g, Ay - 
inia and filed with the State Tax Commission be- Treasurer on or before this date. ace SGU te Ge te cae & ce 
— —. 1 and _—<_ 15. er —s sales - report - remittance due for fox prssern aay Ee ee a eee 
* Any domestic or foreign corporation failing to preceding calendar month. : : : : 
= make the annual franchise tax report, or to Between this date and April 1 following, all stock, 
mich iio: tamaie on ox tale March 31 ? ‘ furniture, refrigerator, fruit, poultry and tank 
: . 3 : ? ‘ If a corporation organized under the laws of car companies are required to file a car mileage 
March 15 of each year, is subject to a penalty : : 
of $10 a day for each day’s failure, unless the py ee or “ sate agains: es to — ute a oa P . 
. : ’ % e o business in Arkansas for profit, and which is etween this date an pril 1 following, telegrap 
time for filing the report has been extended by required to file the franchise tax record, fails and telephone companies’ property tax statement 
the State Tax Commission - 
N : : or neglects to make such +. for 30 days after is due. 
INO. Income tax.—All persons, firms or corporations expiration of time limited by franchise tax act, Insurance agents and brokers must renew their 
Tax paying their income tax on a calendar year basis if default is willful, charter may be forfeited or licenses on or before this date. 
ons — eo file their return and pay their annulled. Penalty added if the first half of property taxes is 
ax on this . not paid before this date. 
or i ; 
4 March 20 Railroad companies shall file a property statement 
ot Coal and iron ore mining.—Monthly report and CALIFORNIA with the tax commission between this date and 
ent tax due. _——e April 1 next following. 
‘ Gasoline tax.—Monthly report and tax due. - ee . March 10—— 
‘To Lubricating oils tax.—Monthly report and tax due. one are requized to Motor vehicle carriers must file a report and pay 
: Sales tax.—Monthly return due and tax payable Motor vehicle registration and license fees reduced ™ tax for preceding month, on or before this date. 
. , to 10/12 of annual rate. arch 14—— 
First Monday Last day to remit service tax due for preceding 
Assessment date for property taxes. - month. 
ay on which lien of franchise tax attaches. arch 15 
ARIZONA Lien | cr and natural gas severance taxes a ion a me oe Sandie tax) re- 
March First Monday. attaches. port is due on or before this date. 
Second half of real estate and secured personal Lien of property taxes attaches. Coal mine owners’ report due on this date. 
property taxes due. March 5—— Retail sales tax return and tax due. 
March 5 Fish packers’ monthly report due. Use tax return due. 
Alcoholic beverage licensee’s report due. March 10 — 2 ee — fee (f - ) 
March 12 Cattle transporters’ monthly report due. € annual corporation license fee (iranchise tax 
Assessment date for railroad property taxes. — _ or burro transporter’s monthly re- Weck is = ny in” this date in case 
March 1§5—— Ka. —_ ‘ 
: ne ’ : ’ X elp monthly report due. March 20—— 
—* ee Seer and consignees’ reports and) Kelp privilege tax due. bee Motor vehicle carriers notified of tax due, on or 
rary Geass tenes ton vepest aud payment dus. Fe ont natural gas companies’ monthly re- before this date. 
Income tax returns and payments due. T ~ a first Mond March 25—— ’ 
, en: Information returns due. =. * ter first Monday — Coal mine owners’ royalty tax due on or before 
hone Motor vehicle carrier report and tax due. ee natural gas companies’ annual re- c this date. bef h 
il by March 20 . ommon carriers, on or before this date, must 
. ‘ March 15—— report motor fuel deliveries made durir 
Gross income tax delinquent. ? Gasoline distributors’ return due. nee Me month on ae oe 
Motor vehicle carrier report and tax delinquent : F prec = ° 
h : Last day for filing franchise tax return by corpora- Gasoline distributors’ statement to state oil in- 
| for i March 25 aes tions using the calendar year for their fiscal year spector due on or before this date. 
Motor fuel carrier’s report and any tax due. (if time for filing has not been extended). Gasoline tax due on or before this date. 
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March 31 
In ascertaining the amount of moneys of any tax- 
payer, or the amount of moneys invested in 
merchandise or manufactures, the average 
amount of such moneys or such investment for 
the preceding 12 months ending on this date 
shall be taken. 





March 31 
Auto transportation company mileage taxes and 
reports due. 
Fresh water fish dealers’ reports due. 


GEORGIA 
March 1—— : ' : 
Caspers reports, domestic and foreign, of in- 
tangibles under the new Intangibles Tax Law. 
General property tax returns of railroads, express 
companies and public utilities due. _ ; 
Special ——— tax return by corporations (public 
utilities) holding special franchises due. 
March 5 


CONNECTICUT 
March 1 we 
Gasoline tax due from distributors. 
Motor bus corporation reports to Public Utilities 
Commission due. 
Motor vehicle operators 
fees due. = : 
upsere dealers’ registration due. Dealers and distributors of oysters and shrimp 
First M nding reports due. 
irs ° — 
Warrants for collection of shell-fish grounds and March 15 ' ; 
franchise taxes issue. All, or first installment, of income tax on calendar 
year basis due. 





license applications and 








March 10—— City of Atlanta, under its charter, has, by ordi- 
heatre reports due. nance for fiscal year ending June 30, 1938, pro- 
March 15-—— vided for returns by all taxpayers to be ame 
Gasoline distributors’ reports due. under oath, and filed with Chief Clerk for Tax 
March 20——~ Office on or before March 15, annually. 
Monthly alcoholic beverage tax return and tax due. Corporation income tax returns on calendar year 
March 30—— basis and tax due. 


Annual report.—Last day for filing Secretary of | March 20—— 
State’s certified copy of February report with Gasoline reports and taxes due. 


town clerk. March 31 








March 31 —_ ; Carbonic acid gas report and tax due. — 
Cigarette distributor’s monthly (inventory) report Last day to pay annual franchise (license) tax 
due. 


’ ; without penalty. 
Electric, gas, power and water corporation, motor 


bus companies and railroad and street railway 
corporation returns to Tax C ommissioner due. 
Reports to Public Utilities Commission due. 


IDAHO 
March 1 . : 
Express companies file gross receipts statement 


with State Treasurer on or before this date 
annually. 


March 10—— 

Beer excise tax report due. 

Monthly report of dealers in dairy products sub- 
stitutes due. 

March 15 

Annual income tax information returns of payments 
of $1,000 or more of interest, rent, salaries, 
wages, premiums, annuities, compensations, re- 
munerations, emoluments or other fixed or 
determinable gains must be made to Tax Com- 
missioner on or before this date. 

Annual income tax returns must be filed with the 
Tax Commissioner on or before this date when 
the returns are made on the basis of the calendar 
year; when such returns are made on the basis 
of the fiscal year they shall be filed on or before 
the fifteenth day of the third month following 
the close of the fiscal year. 

Electric light and power companies’ report and 
kilowatt tax due. 

Gasoline dealers’ report and tax due. 

Income taxpayer may elect to pay income tax in 
two equal instalments, in which case the first 
instalment shall be paid on this date (in case 
of return made on calendar year basis) or on 
the fifteenth day of the third month fol'owing 
close of fiscal year (when return is based on 
fiscal year) and the second instalment is paid on 
or before the fifteenth day of the sixth month 
thereafter. 

Report and license tax of electric generating com- 
panies due. 

The total amount (or first half, at taxpayer’s elec- 
tion) of income tax imposed shall be paid on or 
before this date following the close of the pre- 
ceding calendar year when the tax return (also 





DELAWARE 
March 1—— 

Certificates of authority of insurance salesmen and 
brokers expire. 

Last day upon which the Sussex County Board 
of Assessment will sit to hear appeals. 

Monthly alcoholic beverage report due. 

New Castle County Board of Assessment sits to 
hear appeals until April 30. 

March 15—— 

Gasoline filling station report due. 

Last day for completion of annual assessment in 
Wilmington. 

Last day to file alcoholic beverage report. 

Last day to file income tax information. 

Last day to file personal income tax return and 
pay tax. If paid in four installments, the first 
installment is due on or before this date. 

Second Tuesday—— 

Last day for completion of assessments in Kent 

County. 
March 31 - 
Gasoline tax report and tax due. 





| 
DISTRICT OF COLUMBIA 
March 1—— } 
Second half of general property taxes due during 
this month. | 
Second half of gross earnings tax of gas, electric 
lighting, and telephone companies due during 
this month, 
Second half of gross receipts tax of street railroad 
companies due during this month. 
First Monday 
Board of Personal-Tax Appraisers adjourns. 








March 10—— due on March 15) is made on the basis of the 
Alcoholic beverage statements due. calendar year. When return is made on basis 
March 31 of fiscal year, tax is paid on or before the 
Last day to pay second half of general property fifteenth day of the third month following close 
taxes. of fiscal year. 


Last day to pay second half of gross earnings tax | March 31 
of gas, electric lighting, and telephone companies. At the time of filing a certified copy of articles of 
Last day to pay second half of gross receipts tax incorporation of any corporation when filed on 
of street railroad companies. or between Jan. 1 and March 31, a sum equal 
Monthly gasoline tax reports and tax due. to one-half of the annual license tax shall be 

Second half business privilege tax due. paid. 

Last day for express companies to file gross re- 
ceipts statement with and pay tax to State 
Treasurer without payment of penalty. 

Motor vehicle registration shall be renewed an- 
nually not later than this date. 





FLORIDA 
March 1—— 
Certificates of insurance companies revocable for 
delinquent gross premium taxes. 
Small loan corporation licenses renewable. 
First Monday 
Railroad and telegraph property tax returns to} warch 5 
Comptroller and county assessors due. 


ILLINOIS 

















March 10 Cold frerege warehouse monthly report-of food 
Cc : | 4 r ‘ 
Gasoline inspection fees and reports due. held in storage due 
March 15 Match 10 . 
Chain store monthly reports and gross receipts | Fur dealer’s report of business transacted in Feb- 
taxes due. | ruary due. 








Electric or gas light, heat and power companies’ | March 15 
and telephone and telegraph companies’ reports} Alcoholic beverage tax return of manufacturers 
and gross receipts taxes due. | and importing distributors due between the first 

Gasoline sales and storage reports and taxes due. and the fifteenth of each month. 


February, 1938 


er occupation (sales) tax reports and taxes 
1e. 
Utilities gross receipts tax and report due. 
March 20 - 
Last day for distributors of mvtor vehicle fuel tc 
make monthly return and to pay tax. 
Last day for non-distributors to file monthly moto: 
vehicle fuel report and pay tax. 
Petroleum products inspection fees due. 
March 25 
Fur buyers’ licenses expire on this date. 
March 30 
Last day for carriers to file monthly report oi 
motor fuel deliveries. 
March 31 
Fur dealer’s report of business transacted in 
March due. 
Last day on which annual franchise tax report, 
returned for corrections, may be returned, to 
avoid payment of penalties. 














INDIANA 

March 1 
Assessment and lien date for property taxes. 
Employment agency reports due. 

Property tax returns and affidavit of compliance 
with Intangibles Tax Act due between this date 
and May 1 

Railroad, telegraph, telephone, express, sleeping 
car, pipe line, heat, light, pore, Pees, elevator, 
warehouse and foreign bridge and ferry company 
returns due during March. 

Returns of stock ownership by foreign corpora- 
tions due. 

Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 

March 2 
Foreign finance company licenses revocable unless 

renewed. 

March 15—— 

Bank and trust company reports due. 

Common carriers’ gasoline reports due. 

Imitation condensed milk tax due. 

Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. 

March 20—— 

Application to State Board of Tax Commissioners 
for reassessment on under-assessed realty due. 

Bank and trust company taxes and building and 
loan association reports and taxes due. 

March 25 
Gasoline dealers’ reports and taxes due. 
Petroleum oils inspection fees due. 

March 31 
Railroad, telegraph, telephone, express, sleeping 

car, pipe line, heat, light, water, power, ele- 
vator, warehouse and foreign bridge and ferry 
companv returns due during March. 


Steam railroad company reports to Public Service 
Commission due. 














IOWA 





March 1 

Egg and poultry dealers’ licenses expire annually 
on this date, 

General property taxes (first half) are payable at 
office of county treasurer annually between Janu- 
ary 1 and March 1. 

Income tax returns should be filed with State 
Board of Assessment and Review on or before 
April 1. Also, all income taxes amounting to 
$10 or less and one-half of all income taxes over 
$10 must be paid to the State Board of Assess- 
ment and Review on or before April 1. 

Telegraph and telephone companies are required 
to file maps, statements or certificates with 
county auditors of lines extended, constructed, 
relocated or taken down. Report is filed on or 
before this date annually. 

March 10 

Class A licensee must make returns and pay bee 
taxes, 

Motor carrier reports due. 

Reports by vendor of cigarettes, cigarette papers, 
etc., due. 

March 15 

Motor carrier tax due. 

March 20 

Motor vehicle fuel distributors must file report 
and pay tax. 

March 31 

Last day to pay first half of general property taxes 
to county treasurer without penalty. 














KANSAS 
March 1—— 


Assessment date for property taxes. 

Returns of information at the source for inconie 
tax due. 

Transient merchants entering state for business 
after this date are required to list property fo: 

} taxation. 

March 10—— 

Oil inspection reports due. 











February, 1938 


March 15. 
Motor carrier reports and fees due and lien at- 
taches. 
Use tax report and remittance due. 
March 20 
Property tax returns of railroad, telegraph, tele- 


— pipe-line and electric power companies 
ue. 


Sales tax report and remittance due. 
March 25 
Gasoline reports and taxes due. 
March 31 
Additional statement of telegraph, telephone, pipe- 
line and electric power companies due. 
Domestic and foreign corporation franchise tax 
reports and domestic corporation taxes due. 


KENTUCKY 
March 1 

Application for registration of motor vehicles on 
or before this date. 

Bank stock reports which are filed with the state 
auditor due. 

City taxes in first class cities reduced by 1% if 
paid during March. 

Every toll bridge and ferry procuring a certifi- 
cate of convenience and necessity must file a 
report. 

Intrastate toll bridges and ferries reports due. 

State, county and district taxes are delinquent and 
penalty attaches after the last day of February 
succeeding the due date. 

State, county and district taxes except as specially 
provided due on and after this date. 

Match 5 
Employment agency reports due. 
March 10 

Breweries and manufacturers of beer and wine 
file monthly report and pay tax on this date. 

Gasoline refiner’s and importer’s report due. 

Monthly alcoholic beverage report of hotels, res- 
taurants, and clubs due. 

Monthly amusement or entertainment report and 
returns due. 

Monthly excise tax report of blenders and rectifiers 
of distilled spirits and excise tax due. 

March 15 

Motor carrier mileage tax due. 

Motor carrier operators’ reports due. 

Motor vehicle fuel tax report due. 

Second Monday. 

Gross receipts report and tax on utilities due on 
or before this date. 

State Tax Commission convenes at the State Capi- 
tol as the State Board of Equalization and 
Assessment for the purpose of equalizing the 
assessments of property among the counties. 

March 20 
Crude petroleum transporters’ monthly report due. 
Oil production tax due. 

March 31 

Egg dealers licenses expire. 

Gasoline reports (except refinery 
taxes due. 

Last day to file public utility franchise tax return. 


reports) and 


LOUISIANA 
March 1 
Auctioneers’ license tax delinquent. 
Business license taxes become delinquent. 
Chain store tax due. 
Cotton futures tax delinquent. 
Interest accrues on unpaid license taxes. 
Mercantile, manufacturing and industrial property 
tax reports due. 
Public utility property 
April 1. 
Railroad 
April 1. 
March 5—— 
Report by wholesale fish dealers due. 
Match 10 
Monthly report of oyster vessels due. 
Parish gasoline tax reports and tax due. 
Reports of imported gasoline due. 
Reports and tax on imported kerosene due. 
Reports of imported alcoholic beverages due. 
March 15 
Carriers’ reports of gasoline and alcoholic bev- 
erages transported due. 
March 20 
Alcoholic beverage tax reports and taxes due. 
Gasoline tax reports and taxes due. 
<erosene tax reports and taxes due. 
Luxury (sales) tax return and tax due. 
March 30 
Oyster severance tax due. 
March 31 
Quarter annual report of auctioneers 
Orleans due. 
Severance tax on brine reports and taxes due. 
Utilities supervision and inspection fee reports due. 


tax returns due before 


car property tax 


reports due before 


in New 


STATE TAX CALENDAR 


MAINE 
March 1 
Gasoline tax due. 
License fee of foreign corporations due on or be- 
fore this date. 
Old motor vehicle registration tags to be replaced. 
Security dealers’ renewal applications due. 
Small loan agency monthly reports due. 
March 10 
Inspection fees for packing of food due. 


Wholesalers and manufacturer’s malt beverage re- | 


ports due. 


March 15 
Gasoline tax sales report due. 


MARYLAND 
March 1 


Licenses to catch shad and herring in Potomac 
become effective. 


March 5 


Last day to file monthly account of leaf tobacco 
sales on or through Baltimore market. 


Last day to file cold storage warehouse monthly 
report. 


March 10—— . 
Last day to file monthly statement or declaration 
of insurance brokers, agents or solicitors. 
Last day to make return and pay distilled spirits 
tax. 
Last day to pay admissions tax. 


March 15 

Baltimore City manufacturers incorporated be- 
tween September 1 and December 31 must 
apply for manufacturers’ exemption before this 

ate. 

Every corporation subject to assessment on its 
property or any part thereof by the Tax Com- 
mission, and any corporation the shares of 
whose stock are subject to assessment by, the 
Tax Commission, and any corporation, firm or 
individual against whom any tax is to be calcu- 
lated by the Tax Commission is required to file 
an annual report, including a list of its stock- 
holders, not later than this date. Every foreign 
corporation of any kind doing business in this 
state or owning any property therein shall an- 
nually on or before this date file a list of resi- 
dent stockholders. 

Income tax return and payment due. 

Licenses to scoop or dredge oysters expire. 

Milk control fees due. 


March 31 

Annual certificate of registration of motor vehicles 
expires and annual renewal fees due. 

Common carriers’ annual reports to Public Service 
Commission due, although time may be extended 
for 60 days. Although common carrier report 
provisions are made applicable to other public 
utility reports to Public Service Commission, 
filing date is left to discretion of Commission 
in the case of gas and electrical corporations and 
telephone and telegraph corporations. 

Last day to file dealer’s report and pay tax on 
gasoline sold or used during next preceding 
calendar month. 

Last day to file beer tax report and pay tax on 
beer sold during preceding month. 

Last day to pay cosmetics tax. 


MASSACHUSETTS 
March 1 

Ice cream mix and frozen desserts manufacturing 
licenses due. 

Information returns other than regarding public 
employees due. 

Interest attaches to personal income tax after 
due date. 

Milk plants and manufacturers’ license year be- 
gins. 

— income tax returns and first half of tax 

ue. 

Return of property held for charitable purposes 
due on date prescribed by Commissioner, not 
later than March 1, unless time is extended to 
April 1. 

Telephone and telegraph company returns due on 


date prescribed by Commissioner not later than 
March 1. 


March 10—— ’ 
Alcoholic beverage excise tax return and tax due. 
March 15 


Cold storage warehouse reports due. 
Motor fuel distributor’s return and tax due. 


March 31 
Railroad’s report of accidents due. 
Report of street railway company leases and con- 
tracts due. 
Telegraph and telephone company reports of re- 
ceipts, expenditures, dividends, capitalization and 
indebtedness due. 


MICHIGAN 
March 1 . : : 
Motor vehicle registration 
date. . 
Property taxes delinquent 
monthly thereafter. 
Severance tax and reports due. 
March 5 : 
Gasoline.—Common carriers’ statement due. 
March 10 ; 
Common and contract carriers’ monthly report due. 
Last day for fur dealers to make monthly report. 
March 15 
Monthly sales tax return and tax due. 
March 20 
Gasoline.—W holesale 
tax due. ’ 
Severance tax and reports delinquent. 
March 81 ; : 
Chain store licenses expire. 
Ice cream manufacturers’ licenses expires. 


renewed before this 


and interest added 


distributor’s statement and 


MINNESOTA 
March 1 
re products dealers’ and manufacturers’ reports 
ue. 
Egg dealers’ licenses expire on this date. 

Foreign corporations must qualify under the new 
Foreign Corporation Act by March 1, 1936. 
Gross earnings tax for telegraph companies due. 
Gross earnings taxes of public utilities due (rail- 

road’s semi-annual payment). 
Insurance agents’ licenses expire. 
Iron severance occupation tax report due. 
Personal property taxes become delinquent. 
Reports of game and fur farms due. 
March 5 
Cold storage warehouse reports due. 
March 10 
Liquor reports of wholesalers, brewers and dis- 
tillers due. 
Live stock commission merchants’ statements due. 
March 15 
Income tax returns and payments (all or first in- 
stallment) for calendar year due. 
Interstate carriers truck mile tax and report due. 


March 25 
Gasoline tax and fees due. 
Oil inspection fees due. 


March 31 ’ ; 
Beverage dealers’ licenses expire on this date. 
Common carrier financial report due. 


MISSISSIPPI 
March 1 : 

A license issued to an insurance agent continues 
for the next ensuing 12 months after this date 
of each year. 

Admission (amusement) tax and report is due be- 
tween the first and tenth of each month. 

After this date the Commissioner may receive from 
insurance agents so much of the license tax 
pavable by them as may be due pro rata for 
full months of the remainder of the year. 

On or before this date the collector shall mail to 
each privilege taxpayer holding an annual license 
and whose license will expire in April, a notice 
thereof, and a renewal blank. 

Oyster packers and canners file sworn statement 
on this date as to the number of barrels of 
oysters purchased and caught during the pre- 
ceding month. 

Oyster, sea food, etc., monthly inspection tax is 
due on this date. 


March 5 


Wholesale oyster and sea food dealers file monthly 
report on this date. 


March 10—— 
Admission (amusement) tax and report is due be 
tween the first and tenth of each month. 
Every dealer in motor vehicles shall file a monthly 
report with the tax collector on this date. 
Motor vehicle monthly mileage tax reports are due 
on or before this date. 


March 15 

Annual information returns due on this date. 

Common carriers must file monthly report, on this 
date, of gasoline and oil delivered by them. 

Distributors and wholesale dealers of gasoline file 
—* report and pay monthly tax on this 

ate. 

First quarterly installment of the income tax is 
due on this date where the return is made on 
the basis of a calendar year. 

Income tax return is due on or before this date, 
if the return is made on the basis of a calendar 
year. 


— gross sales tax and report due on this 
ate. 
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MISSOURI 


March 1 
Annual franchise tax return due. 
Annual report to department of labor and indus 
trial inspection due on or before this date. 
Income information return due on this date. 


First Monday 
Annual return under retail sales tax due. | 
County Boards of Equalization in counties of ove: 

70,000 meet. : 
Jackson County Board of Equalization meets. 


March 15——— 
Annual income return of calendar year corporations 
and individuals due. 
Sales tax monthly return due. 
Verified copy of Federal income tax return due 
on this date in the case of calendar year cor- 
porations and individuals. 


March 15-April 15 
Each year after March 15 and on or before April 
15, except where under extension of time re- 
turns are not filed until after April 5 (and in 
such case within 10 days after filing the return), 
income taxes based on calendar year returns are 
assessed. 
Statement of distributors of and dealers in gaso- 
line due. 


Third Monday 
Kansas City 
meeting. 

St. Louis Board of Equalization meets to hear 

appeals. 


March 25 
Distributors’ and dealers’ reports of gasoline re- 
ceived due. 
4 Gasoline tax due. 
Gasoline transporters’ statement due. 


Fourth Monday 
County Boards of Equalization meet to hear com- 
plaints as to increased assessments in counties 
of 70,000 to 100,000 population. 
First class city boards of equalization meet. 
Jackson County Board of Equalization meets to 
hear complaints as to increased assessments. 

















Board of Equalization holds first 











March 31 
Manufacturers, wholesalers and dealers of soft 
drinks report and tax due. 
MONTANA 





March 1 
Annual report of foreign corporations of capital 
stock represented in State of Montana must be 
filed not later than this date in office of Secretary 

of State. 

Corporation license (income) tax returns based on 
calendar year must be filed on or before this 
date each year. 

Property taxes.—Penalties for delinquencies accrue 
at 2% from this date. 

Report of financial condition and indebtedness of 
omestic corporations must be filed with county 
clerk and recorder of the county in which prin- 
cipal place of business is situated and with 
Secretary of State on or before this date each 
year. 

Sleeping car companies file annual statement with 
} Soong Board of Equalization on or before this 
ate. 

Sleeping car companies, date of assessment. 

Taxidermists’ reports are due. 


First Monday—— 

Any owner of a mortgage on real estate upon 
which personal property taxes are made a lien 
and whens property owner has failed to pay 
taxes, may file with county assessor written re- 
quest at least 10 days prior to this date to have 
real and personal property of owner separately 
assessed. 

Every tax due upon personal property is a prior 
lien upon such personal property assessed and 
is also a lien upon real property of owner 
thereof. Such liens attach from and after 12 M. 
of the first Monday in March. 

Every tax on real property is a lien against prop- 
erty assessed. These liens attach as of this date 
each year. 

Mines and mining claims, statements due. 

Personal property is assessed as of this date an- 
nually. 

Property tax assessed shall be a lien upon royalty 
interest on and after this date. 

Telephone company reports and license taxes due 
on or before this date. 

Telephone, telegraph, electric power, transmission 
line, canal, ditch and flume companies must file 
annual property tax return with State Board of 
Equalization on or before this date. 


March 10—— 


Creameries, butter, cheese, or ice cream factories’ 
reports are due. — : 
Milk or cream buying stations, reports due. 
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March 15 

Alcoholic beverages, brewers and _ wholesalers’ 
monthly report and excise tax due. 

Dealers’ monthly gasoline tax and report due to 
State Board of Equalization on or before this 
date. 

Electric company reports 
on or before this date. 
Heat, gas, street-railway, light, power, water, 
sewerage, telegraph and telephone companies file 
annual report of accounts with Public Service 

Commission on or before this date. 

Railroads and common carriers file monthly report 
of gasoline delivered in state on or before this 
date with State Treasurer and State Board of 
Equalization. 

March 31 

Insurance agents’ licenses expire. 

—— and mining claims, royalty interest report 

ue. 

Public warehousemen’s reports are due. 
















and license taxes due 





NEBRASKA 
March 1 
First installment of real property taxes become 
delinquent in the City of Omaha on this date. 
Personal property may be sold for taxes. 
Railroad depots and such property assessed for 
local taxes as of this date. 
Reports of insurance companies, agents and bro- 
kers due. 
Match § 
Reports of public grain warehouses due. 
March 10—— 
Employment agencies’ reports due. 
Railroad monthly reports of passes due. 
March 15—— 
Gasoline carriers’ reports due. 
Gasoline dealers’ reports and taxes due. 
Manufacturers and distributors of alcoholic bev- 
erages must make a return. 
Reports and taxes of retail imitation butter dealers 
ue. 
March 31 
Common carriers’ (railroads, interurban or street 
railways, express car, sleeping car, freight line, 
telegraph and telephone companies) annual re- 
ports to the Railway Commission due. 











Railroads file a return of their property as of this 
date. 
NEVADA 
March 1 





Begins month during which publication of annual 
statement of business of foreign corporations 
must be made. 

Petroleum products report and taxes due. 

First Monda 

Public utilities report due. 

Second installment of property tax due. 

March 25. 

Gasoline (motor vehicle fuel) dealer’s and user’s 
reports and taxes due. 

Utilities —Last day for filing annual report with 
Public Service Commission. 

March 30 

Interstate and intercounty public utilities property 
tax return due. 

March 31 

Foreign corporations.—Last day for annual news- 
paper publication of preceding year’s business. 














NEW HAMPSHIRE 

March 1—— 

Annual list of names and places of residence of 
stockholders of railroads and every other divi- 
dend paying corporation due to be filed with 
town clerk. 

Annual reports for milk testing licenses are due. 

Annual analysis fee for commercial fertilizers due. 

Annual statement of insurance companies due. 

Gasoline distributor’s monthly tax due. 

March 10—— 

Monthly beverage report and fee of on-sale 
off-sale permittees due. 

Monthly report of agents of unlicensed fire insur- 
ance companies due. 

Monthly report of manufacturers and wholesalers 
of beverages due. 

Monthly report of foreign manufacturers 
wholesalers of beverages due. 

March 15 
Licenses expire. 

Monthly report of gasoline distributors due. 

March 20—— 

Blank inventories for listing taxable property are 
distributed to taxpayers. 

March 31 
Certificate of motor carriers of property expires. 
Motor vehicle registration expires on this date. 
Owner of forest land may apply in writing to the 
assessors, or to the Tax Commission for land in 
unorganized places, to have said land listed as 
classified forest land. 

Poultry licenses expire. 


and 


and 
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NEW JERSEY 


March 1—— ’ — 
On or before this date distributors pay gasoline 
tax. 
Persons engaged in game farming must renew li- 
cense. 


Railroad and canal companies file statements of 
taxable property. 

State Tax Commissioner meets to ascertain (first 
Tuesday) true value of all property used for 
railroad or canal purposes. 

March 5—— 

Cold storage warehouses file report. 

March 10 

Operators of interstate busses file monthly state- 
ment on or before this date. 

Operators of motor busses, within the limits of a 
municipality, file a statement and pay the gross 
receipts tax on or before this date. 

March 15—— 

Manufacturers, distributors, transporters, storers, 
warehousemen and importers of alcoholic bever- 
ages reports due. 

March 31 

Distributors of motor vehicle fuel file monthly re- 
ports on or before this (last business day of 
month) date. 

Transporters of gasoline must, within 30 days 
after the close of each month, furnish a state- 








ment, to the State Tax Commissioner, of all 
deliveries to points within or without New 
Jersey. 
NEW MEXICO 
March 1 





Annual report of railroad corporations due. 
Taxpayer must notify the tax assessor and report 
roperty subject to taxation if not visited by him 





efore this date. 
First Monday. = 
The State Tax Commission meets and assesses 


the ew of pipe line, railroad, telegraph, 
telephone and gas transmission companies, bank 
shares and mineral property. 
March 15—— 

Annual franchise tax report due. 

Gross income (occupational) taxes and reports due. 

Municipal occupational license reports due. 

Oil and gas conservation tax returns and pay- 
ments due. 


Severance taxes and reports due. 
March 20—— 
Motor carrier reports and taxes due. 
Pipe line license fees due. 
March 25 a : 
Gasoline distributors’, retail dealers’ taxes and 
reports due, taxes and reports on gasoline pur- 
chased from unlicensed distributors and dealers 
due, carriers’ reports due. 





NEW YORK 
March 1 

Last date, following date of organization, for new- 
a organized companies to file reports with ‘Tax 

ommission, 

Last day for application of milk dealer’s license 
and payment of fees. 

Last day for president, treasurer or secretary of 
transportation or transmission company to esti- 
mate and appraise capital stock of company 
and forward same to Tax Commission. 

Last day for real estate, holding and co-operative 
agricultural corporations to file franchise tax 
report. 

Last day for transportation and transmission com- 
panies to file reports with the Tax Commission. 

March 5 

Cold storage warehouse monthly report due. 

March 25—— 

Last day to file New York City public utility ex- 
cise tax return and pay tax. 

Monthly report and tax due under Sec. 
additional tax on utilities. 

March 31 

Insurance companies annual report of premiums 








186—an 





due. 

Special franchise tax reports due Tax Commis- 
sion from persons, associations or corporations 
subject to the special franchise tax law. 


NORTH CAROLINA 
March 1 
License tax on building and loan associations due. 
March 2 
Penalty of 2% accrues on property taxes. 
March 10—— 
Alcoholic beverage excise tax is due on or before 
the tenth day of each month. 
Ice cream manufacturers’ reports due. 
March 15—— , 
Gross sales return and tax due on or before this 
date where sales are reported on a monthly basis. 
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4 Attorney-in-fact is required to file an annual finan- 
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Income tax returns and first 
fiscal vear basis due. 
Oyster dealers’ licenses expire. 
March 20 
Gasoline tax and report due. 
Notice of tax listing to be posted. 


installment not on 













NORTH DAKOTA 
March 1—— 

First half of mutual and co-operative 
company taxes delinquent. 

License fees for public contractors 
before this date. 

Oil inspection reports and fees due. 

Payment of license fee by foreign 
on this date. 

Personal property taxes and first half of real estate 
taxes delinquent. 

lax on car line, express and air trams; ortation 
companies shall be delinquent. 

Tractor fuel oil report and fee due. 


March 10 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 
‘Tractor fuel oil fees delinquent. 
March 15 
All, or first installment, of income tax on calendar 
year basis due. 

Gasoline reports and taxes due. 

Income tax on calendar year basis returns and 
information returns due. 

—- motor carriers mileage report and taxes 
due. 


telephone 


due on or 


corporations 














Owners of tax sale certificates may pay taxes 
between March 1 and March 15, 
March 20— . 
Surety liable on oil dealers’ bonds. 
March 30. ? . 
Egg dealers’ licenses expire. 
March 31 





Cream station and dairy monthly reports due. 
Grain warehouse reports due. 


OHIO 
March 1 ‘ 
Annual statement of foreign and domestic insur- 
ance companies, and payment of one-half of 
the tax by foreign insurance companies, must 

be made within sixty days of January 1. 





; cial statement of inter-insurance contracts on 
this date and pay one-half the tax. 

Last day for motor transportation corporations to 
file report. 

Last day, without penalty for all utilities except 
equipment, freight line, sleeping car and motor 
transportation corporations to file general prop- 
erty tax report. 

March 2 
l'ransportation companies including pipe lines re- 

port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 

March 5 
Last day for employment agencies to file monthly 
report. 
First Monday. 
Dealers in intangibles are required to make returns 
between this date and the second Monday in 

March. 

Financial institutions are required to make returns 
between this date and the second Monday in 
March. 

March 10 
Admissions tax reports and payments due. 
Alcoholic beverage tax reports due. 

Last day for payment of fourth installment of real 
property and public utility real and tangible 
personal property taxes, if paid in ten install 
ments. 

March 15 
A copy of the records kept by motor carrier 

transportation agents during the preceding cal- 
endar year must be sent to the Commission. 

Last day for railroads, steamship and express 
companies engaged in transmitting money to for- 
eign countries to file annual report with super- 
intendent of banks. 

Monthly report of unregistered dealers in motor 
vehicle fuels due. 

March 16—— 

Tax Commission certifies to Secretary of State for 
cancellation of articles, list of public utilities 
which without lawful extension of time have 
failed for 90 days to pay tax on preceding De- 
_cember 15. 

Upon request of Tax Commission attorney general 
must start quo warranto and injunction pro- 
ceedings. Where time extended certification 
made 90 days following extended time. 

March 20 
Last day without penalty for dealer to report 

sales or taxable use of motor vehicle fuel during 
preceding calendar month. 




















STATE TAX CALENDAR 


Payment by this date of the taxes due on Dec. | March 15 


20 will abate the assessed penalty 25%. 


Private motor carriers’ monthly report and 
emergency tax due. 
March 30 





‘Transportation companies, including pipe lines, re- 
port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. | 

March 31 | 

Gasoline tax for preceding calendar month due. 

Last day for filing property tax returns and, in 
the case of taxpayers making returns to the 
county auditors, of paying first half of personal 
property taxes. 

Last day to file grain handling tax statement 
and to pay first half of tax. (This tax is paid 
in the same manner as personal property taxes). 

Last day, without penalty, for filing te Pa tax 
returns, 

Motor vehicle registration 
license fees due. 

The annual license fee for fraternal benefit insur 
ance societies must be paid by this date. 








renewal and dealers 


OKLAHOMA 


March 1 
Annual labor report due. 
Excise tax on petroleum report and tax due. 
Gross production tax and report on oil, gas, asphalt 
and ores due. 

Oil and gas property statements due on the first 
day of March or within 30 days thereafter. 
Property statements of express companies due. 

Property tax list shall be filed with assessor. 
Third quarterly installment of property tax de- 
linquent. 
March 5. 
Reports from mines (other than coal) due. 
March 10 
Airport gross income tax and report due. 
Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 
Report of manufacturers of non-intoxicating al- 
coholic beverages due. 


Match 15 
All or first installment of income tax due. 
Gas pipe line reports of daily meter readings due. 
Gasoline taxes and reports due. 
Income tax returns due on basis of calendar year. 
Mileage report and tax of motor vehicle carriers 














ue. 

Monthly sales tax and report due. 
Monthly use tax and report due. 
March 20 . 

Reports from coal mines due. 
March 31 

Fur dealers’ reports due. 

Last day to file oil and gas property statements. 

Motor vehicle registrations become delinquent. 








OREGON 
March 1 
Apiaries must be registered on or before this date 
each year with the county clerk. 

Interinsurance attorneys pay annual license fee on 
this date to the insurance commissioner. 

Interinsurance attorneys report on this date each 
year to the insurance commissioner. 

Property taxes assessed as of this date. 

Real property taxes become a lien thereon from 
and including this date. 

Special motor carriers’ monthly fees due. 

March 10—— 

Oil well license tax and report due on or before 
this date to county treasurer. 

March 15 
First quarterly installment of property taxes due. 
Fish poundage fee and report and meat dealers’ 

reports due. 

March 20 
Alcoholic beverage excise tax and report due. 
Gasoline tax and report due to Secretary of State 

on or before this date. 
Motor carrier tax due on or before this date. 

March 31 
Farm produce merchants’ licenses expire. 
Insurance brokers’ licenses expire on the last day 

of March, next after its issue. 














PENNSYLVANIA 

March 1. ; 
In cities of the third class the tax duplicates are 

— to the city treasurer (collector) on this 
ate. 
Pawnbroker’s annual report due. 

March 10 
Malt or brewed beverages tax monthly report due. 
Monthly reports of importers of spiritous and 

vinous liquors due. 
Philadelphia amusement tax monthly report and 
tax due. 
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Annual bonus report of foreign corporations due. 

Annual returns of savings fund societies without 
capital stock due. 

— stock and franchise tax reports and taxes 
ue. 

Capital stock tax and report (domestic corpora- 
tions) and franchise tax and report (foreign 
corporations) on basis of preceding calendar 
year due. 

Corporate loans tax and report due. 

Domestic and foreign insurance companies’ 
nual reports and taxes due. 

Monthly reports and taxes of manufacturers of 
distilled or rectified spirits or wines due. 

Municipal loans report and tax due. 

State liquor store sales tax monthly report and 
tax due. 

March 31 

In citres of second class A the first quarterly in- 
stallment of taxes becomes delinquent. 

Last day for 1% discount on property taxes for 
City of Philadelphia. 

Monthly reports and tax payments of distributors 
and carriers of liquid fuels (for preceding month) 


an- 








due. 
RHODE ISLAND 
March 1 , 
Annual franchise tax return of domestic corpora- 
tions due. 


Annual report of public utilities due. 
Corporate excess tax return due. 
March 10—— | 
Gasoline distributors’ monthly tax due. 
March 15—— | 
Gasoline distributors’ monthly report due. 








SOUTH CAROLINA 
March 1 


Additional penalty of 1% is added to 
taxes if not paid by this date. 

It shall be the duty of each owner of lands and 
of any new structures thereon which shall not 
have been appraised for taxation to list the 
same for taxation with the county auditor of the 
county in which they may be situate, on or 
before this date next after the same shall be- 
come subject to taxation. 

Return of personal assets of transportation and 
telegraph companies shall be made before this 
date annually to County Auditors. 

The president and secretary of every railroad are 
required annually between Jan. 1 and March 1 
to make out a property statement. 

The time for the making of property tax returns 
to the county auditors of South Carolina is from 
January 1 to March 1 of each year. Such 
returns are received up to March 1 of each year 
without penalty. 

Timber carts license tax in Dorchester County are 
collected on this date annually. 

March 1-15 

For that portion of the township of Florence, for 
the county of Florence, lying within the limits 
of the city of Florence, returns of real estate 
and improvements are made not only between 
January 1 and March 1 but also between March 
1 and March 15. 


First Tuesday. . 
The township boards of assessors and special 
boards of assessors shall meet annually on this 





property 











date to compare and consider returns. 

March 4 

Fisheries monthly stamp report due not later 
this date. 

March 5 

Fishing license tax report is due within 5 days 
of the end of each calendar month. 

Oyster or clam shuckers stamp report must be 
mailed on or before the fifth day of each suc- 
ceeding month. 

Sturgeon, caviar or shad dealers file a report with- 
in 5 days of the end of each month, 

Tobacco warehousemen required to file statement 
on or before the fifth day of each month. 
March 10 
— to amusements return and stamp tax 

ue. 

Power tax and report of public utilities due. 

March 15 

Corporation income tax is paid annually on or be- 
fore this date when return is made on calendar 
year basis. 

Corporation income tax return is filed and tax 
paid on or before this date when return is made 
on calendar year basis. 

March 20—— 

Gasoline tax and report of dealers, distributors, 
imnorters and storers due on or before this date. 

Third Tuesday 
Property tax returns and lists with valuations 
made by township boards of assessors and special 
boards of assessors shall be laid by them before 

the county auditor on or before this date an- 
nually. 





than 
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Fourth Monday 

Whenever the valuation and 

property is fixed by the township or_ special | 

boards of assessors by a sum greater by $100 

or more than amount 

agent, notice is given owner or agent on or be 
fore this date. 


Fourth Tuesday—— 





each year. 
March 31— E ; : ; 

Insurance adjuster’s license fee is paid on or before 
this date each year. 

Insurance asent’s license fee is 
this date annually. 

Insurance broker’s license fee is due on or before 
this date annually. 

Phosphates royalty must be paid at the end of 
every quarter, or three months. The first quarter 
begins on January 1 each year. 


paid on or before 


SOUTH DAKOTA 
March 1 ; - 
Annual reports of foreign corporations due 
Motor carrier of passenger tax due. 
Warehouse reports due. 
March 10—— 
Employment agency reports due. 
Interstate motor carrier reports and taxes due. 
March 15——- 
Gasoline reports and taxes due. 
Monthly sales tax report and tax due. 
Reports of petroleum products transported due. 
Reports to be filed and tax to be paid by Class A 
_and B liquor licensees on or before this date. 
Tractor fuel reports due. 
March 31—— F ; 
Motor vehicle registration renewable. 





TENNESSEE 
Match 1— 

Additional penalty of % of 1% for each month 
property taxes are delinquent is added to prop- 
erty tax on the first day of each month, be- 
ginning with this date, following due date of 
payment (first Monday in October preceding). 

Insurance report of business in unauthorized com- 
panies must be made on or before this date each 
ear. 

Not later than this date, the attorney designated 
by Trustee with approval of County Judge, shall 
file suits in Circuit or Chancery Courts of 
County for collection of delinquent land taxes 
due this State, county and municipality, as well 
as interest, penalties and costs. 

March 5-—— 

Monthly cigarette and tobacco license tax report 
due (as prescribed by regulation). 

March 10 

Monthly 
due. 

March 15 

Annual stocks and bonds income tax return filed 
on or before this date with Department of Fin- 
ance and Taxa‘ion, Excise Division. 

March 20 

Freight carriers monthly report and mileage 
due. 

Gasoline dealers, distributors 
monthly gasoline tax report, 
or before this date. 

March 31 

Oils and volatile substances quarterly report shall 
be furnished as of the last day of March. 





mileage report and tax of motor buses 








tax 


and _ storers file 


and pay 





TEXAS 
March 1—— 

Annual re: urt of water, light, 
companies to Mayor due. 
Last day to file with Secretary of State annual 
report of corporations leasing or operating street 
railway, electric light or power, gas, water or 
sewerage properties in cities or towns of over 

2,500 population. 

Last day to file reports of such companies relating 
to rates charged for services rendered. 

Last day to file copies of said reports with the 
Mayor of city wherein principal place of business 
is located. 

Last day to file statement of intangible assets. 

Report of emigrant agents due. 

March 5 

Cigarette solicitors’ 


gas, or sewerage 





reports due. 


assessment of any | 


returned by owner or | 


| 





tax on | 





| March 20 


’ Match 25- 
County boards of equalization meet on this date | 


THE TAX MAGAZINE 


March 10—— 
Cigarette distributors’ 
March 15 
Excise tax and report on oleomargarine due. 
Last day to file franchise tax report. 


reports due. 








Gasoline taxes and reports due. 





Carbon black production taxes and reports due. 
Cement distributor’s tax and report due. 
Natural gas production tax and report due. 
Oil production reports and taxes due. 
Prizes taxes and reports due. 

March 30 
Oil carriers’ reports due. 
Oil production report of oil withdrawn 





from stor- 





age due. 
UTAH 
March 1 ’ 
Insurance agent's certificate of authority expires. 
Insurance agent’s license to sell fire insurance 
_ expires. ; ; . 
Small loans business license expires. 
March 5 





Monthly report of cold storage warehouses due. 

March 10 ere 
Carrier’s report of motor fuel deliveries due. 
Monthly report of dealers and manufacturers of 

alcoholic beverages due. 

March 15 f ; 
First instalment of income (franchise) tax due. 
Income (franchise) tax return for calendar year 

due. 
Monthly gasoline tax and report due. 
Sales tax and return due. 








VERMONT 
March 1 


Advertising (outdoor) annual fee is payable to 
Secretary of State in advance on this date. 

Annual license tax of corporations.—Report is 
filed and tax paid to State Treasurer annually 
on or before this date. Duplicate report must be 
filed with Commissioner of Taxes. 

Annual report of creameries, cheese factories, con- 
densaries and receiving stations due. 

Commissioner issues motor vehicle registration 
certificates and plates on and after this date. 

March 29 

Annual domestic corporation financial report must 
be filed with Secretary of State before this date 
when extension of time for filing is granted by 
Secretary of State from February 28. 

March 31 

Lightning rod installation license expires. 

Motor vehicle registration.—Every motor vehicle, 
trailer or semi-trailer registration becomes void 
on this date of the year of issue. 

Motor vehicle operator’s license expires on this 
date annually. 











VIRGINIA 
March 1 

Annual registration fee due. 

Franchise tax due on or before this date. 

Penalty of 5% and interest at rate of 6% 
annum added to franchise tax if not paid. 

March 1-10—— 

Medicine, salve, 
due. 

Oyster purchaser’s inspection fee due. 

March 10 

Report of beer sold during previous month due 
on or before this date. 

Report of beverages of not more than 3.2% al- 
coholic content sold during previous month due 
on or before this date. 

March 20—— 

Gasoline statement and tax due. 

March 31 

Quarterly licenses (other than a license for which 
the certificate of a court is required by law 
before it can be granted, and other than a license 
which the law imposing the same provides shall 
not be prorated) expire. 

Vehicle registration renewable. 





"per 


liniments, etc., vendors’ reports 








WASHINGTON 
March 1 


Assessment and lien date for property taxes. 
Report of cutting of forest crop due. 
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March 1-15—— 


ment of Public Works due. 
March 10 


Beer manufacturers’ 


| March 15 

Admissions tax and return due. 

Aunual toll-bridge company reports due. 

Butter substitutes reports and taxes due. 

Compensating tax and return due. 

Forest crop yield tax delinquent. 

Gasoline reports and taxes due. 

Gross income (occupation) tax and return due. 

Last day for property tax rebates. 

Property tax schedules of utilities due. 

Public utility gross operating revenue tax 
return due. 

Retail sales tax and return due. 


March 31 


Fish quarterly reports and license fees due. 
Game farming license fees due. 





reports due. 





and 





WEST VIRGINIA 

March 2 
Gasoline tax and reports due (for January). 

March 10 ; 
Brewers’ and beer distributors’ monthly report and 

excise tax due. 
Petroleum dealers’ reports due. 

March 15 : ’ ‘ 
Personal net income tax information returns due. 
Personal net income tax returns and payments due 
Retail sales tax and return due. 

March 30 
Gasoline tax and reports due. 














WISCONSIN 
March 1—— 
Casualty and suretyship insurance companies’ li 
cense taxes based on gross premiums due. 
Fire, marine and sprinkler leakage stock insurance 
companies’ license taxes based on gross premiumis 


ue. 

Life insurance companies’ annual 
based on gross income due. 

Telephone companies’ reports of and tax on gross 
receipts due. 

March 2 

Transportation company gasoline tax reports due. 

March 5§ 
Monthly report of cold storage warehouses due. 
March 10 
Alcoholic beverage monthly reports due. 
March 15 

Adiustment service companies’ annual 
State Banking Department due. 

Information returns of wages, salaries, rents, ete., 
due to be filed with Tax Commission by corpo- 
ration, with assessors of incomes by others. 

Report by railroad, telegraph, sleeping car and 
express companies due. 

Return of income and first installment of tax due, 
unless taxpayer is on fiscal year other than cal- 
endar year. 

Statement of transfers of corporate stock due. 

March 20—— 
Gasoline dealers must file monthly report and pay 
tax. 
March 30 
Transportation company gasoline tax reports due 
March 31 
Powdered milk license expires. 
Privilege dividend return and tax due. 


license taxes 














report to 


— 








WYOMING 
March 1 
Gross receipts tax report of express companies due 
Mileage statement of car companies due. 
Mileage statement of railroad companies due. 
faxidermists monthly report due. 
March 10—— . 
Carriers monthly gasoline tax and report due. 
March 15 - 
If return is not filed, the board shall ascertain 
facts and assess tax against express companies 
Monthly gasoline tax and report due. 
Sales tax return and tax due. 
Use tax return and tax due. 
March 20—— 
Motor carrier compensatory 








tax and report due 


| : 

| Steamboat companies’ reports and fees to Depart- 
' 

| 

! 
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WASHINGTON 





Revenue Act of 1938—Report of 
House Subcommittee 


HE Revenue Act of 1938 was definitely started 
ike January 14, 1938, when a subcommittee of 

the Ways and Means Committee of the House 
of Representatives filed its report recommending 
revision of the revenue laws. 

The recommendations together with a discussion 
thereof comprised 91 printed pages, document size. 
Sixty-two specific changes in the tax were recom- 
mended, and it was advocated that all internal reve- 
nue laws be codified, the code to be absolute law 
rather than prima facie law. 

The recommendations are divided into six parts, 
as follows: 

Code of Internal Revenue Laws 

Income Taxes on Corporations 

Capital Gains and Losses 

Other Income Tax and Administrative Changes 
Estate and Gift Taxes 

Excise Taxes 

Some of the most important legislative changes 
recommended have to do with income taxes on cor- 
porations. The general rule recommended for taxing 
corporations, with the exception of certain classes, is 
as follows: 

A tentative tax equal to 20% of the adjusted net 
income (which is defined). From this tentative tax 
is to be subtracted (1) 16% of a credit for dividends 
received; and (2) 4% of a dividend-paid credit but 
not to exceed 4% of the adjusted net income. The 
remainder is the tax. 

Excepted from the general rule are “small” corpo- 
rations having a net income of not more than $25,000. 
lLower rates are recommended as to such corpora- 
tions. As to a corporation with a net income of 
$24,000, Liberty bond interest of $1,000, and divi- 
dends received of $2,000, the total tax would be 13.77 
per cent. There is also special provision suggested 
for corporations having net income slightly above 
$25,000, designed to lessen the jump in rates ordi- 
narily applicable to corporations with net income 
in excess of $25,000. 

Special consideration is recommended for the 
following: Mutual investment companies ; insurance 
companies; banks; bankruptcy and receiverships; 


joint-stock land banks; foreign corporations; China 
Trade Act corporations and corporations deriving 
income from United States possessions. Heavier 
rates are recommended for closely held corporations 
not personal holding companies. 

A revision is recommended in the tax on corpora- 
tions which accumulate surplus to avoid surtax on 
shareholders. 

Detailed recommendations are made for a revision 
of the tax on capital gains and losses. 

Recommendations No. 32 to 54 have to do with 
other income tax and administrative changes. 

Recommendations 55 to 59 have to do with revi- 
sion of the estate and gift tax. It is recommended 
that the 1926 estate tax be combined with the addi- 
tional estate tax imposed by the 1932 Act, as amended. 
The $40,000 estate tax exemption is to be reduced 
by so much of the $40,000 gift tax exemption as has 
been availed of by decedent in his lifetime. Changes 
as to estate tax credits and claims against the es- 
tate are also recommended, as well as a reduction 
of the $5,C00 exemption per donee per year under 
the gift tax—to be reduced to $3,000 per donee per 
year. 

Abolition of the following excise taxes is recom- 
mended: brewers’ wort and malt syrup; toilet soaps, 
toothpaste, dentifrices and tooth and mouth washes; 
cameras and lenses; chewing gum; furs; sporting 
goods ; phonograph records; sale of crude petroleum ; 
processing or refining of crude petroleum; gasoline 
recovered from natural gas. Revision is recom- 
mended as to the taxes on vegetable-oil; seeds; oils, 
fats or greases as natural components; cosmetics and 
other toilet preparations. 


Taxability of Stock Dividends under 
the Revenue Act of 1928 


HE United States Supreme Court in the case of 

Helvering v. Gowran’ has recently held that a 
stock dividend paid to holders of common stock in 
preferred, by a corporation having both common and 
preferred stock outstanding at the time of declaration, 
is not subject to tax under the provisions of section 
115(f) of the 1928 Act which expressly provides that 
a stock dividend shall not be subject to tax. The 


1374 CCH 9571. 

















fact that such dividend resulted in a change of the 
taxpayer’s proportionate interest in the corporation 
is immaterial. 
Inasmuch as the stock received by way of stock 
dividend had cost the taxpayer nothing, its basis was 
zero, and the entire proceeds upon its sale in 1929 
were taxable. This holding will no doubt occasion 
much interest and surprise. The Seventh Circuit 
had likened a nontaxable stock dividend to a tax- 
free gift, holding that the gain recognized upon sale, 
unless otherwise provided by statute, is the differ- 
ence between the sale price and value of the dividend 
stock when received; this conclusion was rejected 
by the Supreme Court. The Revenue Acts, it said, 
had specifically provided for the basis in determin- 
ing gain realized from the sale of tax-free gifts and 
legacies, but nowhere did they provide for the 
method of computing income from the sale of those 
; stock dividends constitutionally taxable as income 
upon receipt. Gain was therefore to be computed 
as provided in sections 111 and 113, by the “excess 
of the amount realized” over “the cost of the prop- 
erty.” As the cost of the stock was zero, the whole 
of the proceeds was held taxable. 
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The Court held, further, that the profit from the 
sale could not be treated as a gain from the sale 
of a capital asset under Article 501 of Regulations 
74. That Article, the Court said, was based upon the 
erroneous premise that stock dividends could not 
be income. The stock dividend was income, sub- 
stantially equivalent, for income tax purposes, to 
cash or property. Article 501, declaring both the 
original and the dividend shares to be capital assets, 
is without statutory authority and therefore it is 
invalid. 

The high court conceded that inasmuch as the 
stock dividend resulted in a change of the taxpayer’s 
proportionate interest in the corporation, the divi- 
dend was taxable income under the Sixteenth 
Amendment. It is believed that this conclusion of 
the Court is not in any way applicable to the tax- 
ability of stock dividends under the 1936 Act. The 
Court specifically stated that under the rule declared 
in the Koshland? case Congress could have taxed 
the dividend there declared; nevertheless Congress 
had, in enacting the 1928 Act and prior and later 
acts, declared that “a stock dividend shall not be 
subject to tax.” That prohibition, the Court con- 
tinued, is comprehensive and is so clearly expressed 
as to leave no room for construction. It extends to 
all stock dividends, and such was the construction 
given it by the Treasury Department. The purport 
of the decision clearly leaves open for later decision 


the taxability of such stock dividends under the 
1936 Act. 


BTA Decision in the Mellon Case 


HE appeal to the Board of Tax Appeals made by 

a former Secretary of the Treasury, the late 
Andrew W. Mellon, represents one of the most 
remarkable tax cases in American history. The Com- 
missioner had determined a deficiency in the peti- 
tioner’s income tax for the calendar year 1931 in the 
amount of some $1,300,000 together with a 50 per 
cent fraud penalty. The petitioner filed his petition 
with the Board asking redetermination of the defi- 
ciency, denying fraud, and claiming an overpayment 
of some $139,000. In the Commissioner’s answer, 
as amended, the latter asserted an increased defi- 
ciency of some $2,000,000, plus a fraud penalty of 50 
per cent, or a total deficiency in tax and penalty in 
excess of $3,000,000. 

The case was before the Board for many months. 
It was heard before a special Division of the Board, 
consisting of Van Fossan, presiding, Trammell, and 
Turner. Trammell resigned from the Board after 
completion of the testimony but before the final 
submission of the case. “By direction of the Board” 
the opinion was “written in part by Van Fossan and 
in part by Turner.” The opinion,’ including findings 
of fact and dissenting opinions on certain issues, oc- 
cupied 125 printed pages. 

The fraud issue related to losses deducted on sales 
of Pittsburgh Coal Company stock and Western Public 
Service Corporation stock. The sale of the former 
stock was “frankly admitted to have been made to 
establish the amount of loss in value of the stock 
and, with the further purpose of claiming a deduction 


2298 U. S. 


. 441. 
3A. W. Mellon, Docket 76499, 36 BTA —, No. 158; CCH Dec. 9822. 
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of such amount in petitioner’s tax 
return.” The Board considered all 
the facts, and held that the sale was 
valid. “The law on this question is 
clear. ‘Any one may so arrange his 
affairs that his taxes shall be as low 
as possible; he is not bound to 
choose a pattern which will best 
pay the Treasury ; there is not even 
a patriotic duty to increase one’s 
taxes.’ Gregory v. Helvering, 69 
Fed. (2nd) 809.” As to the sale of 
Western Public Service Corpora- 
tion stock the Commissioner’s fraud 
contention was not upheld, but the 
Board ruled that the petitioner did 
not sustain the burden of proving 
that no contract or option to re- 
acquire had been entered into within 
the statutory period of 30 days. 
This burden existed because of the 
Commissioner’s positive allegation. 
The deduction claimed was disallowed by the Board. 

Petitioner was held in 1931 not to have been the 
owner of any bank stocks and therefore not taxable 
on the dividends on certain bank stocks. 

Sales of stock by the petitioner at market price 
to a corporation, all of the stock of which was owned 
by his daughter, Ailsa Mellon Bruce, were held valid, 
and, under the law as it existed in 1931, gave rise 
to legal deductions as losses from transactions en- 
tered into for profit. 

A certain transaction was held not a nontaxable 
reorganization but to have resulted in taxable gain. 

Another issue involved the amount of gain realized 
by the petitioner on liquidation of the Union Con- 
struction Company. 

Certain payments made to the petitioner and 
other stockholders of two corporations were held to 
be dividends and not loans. 

A major issue was the deductibility of some 
$3,000,000 claimed (subject to the statutory 15 per 
cent limitation) as a contribution to an alleged edu- 
cational and charitable trust—The A. W. Mellon 
Educational and Charitable Trust. The deduction 
represented the fair market value of five paintings 
given to the trust. The trust was held valid, as was 
the gift, and the deduction was allowed. 


New Fiduciary Income Tax Return 


HE new fiduciary income tax return, Form 1041 

has been changed to reflect the provisions per- 
tinent under the 1937 Act. Whereas it was formerly 
only an information return, it is now a self-contained 
tax return for computing the tax on that part of the 
income of an estate or trust which is taxable to the 
fiduciary. It is now prescribed for taxable estates 
and trusts which previously filed on Form 1040 or 
Form 1040A. 

In entering the amounts distributable to bene- 
ficiaries, there should be included the amounts of 
charitable contributions paid or permanently set 
aside, pursuant to the terms of the will or trust deed. 
Further, if any trust income is taxable to the grantor, 
such grantor’s share should be entered among the 
beneficiaries’ shares. 
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Particular attention should be given to the provi- 
sions regarding personal exemption allowed under 
section 163 (a) (1) of the 1936 Act as amended by 
Sec. 401 of the 1937 Act. The official instructions 
with respect to the latter are quoted from as follows: 


An estate or trust is allowed for both normal tax and 
surtax purposes the personal exemption of $1,000 allowed 
a single person under section 25(b)(1), except that such 
personal exemption is not allowed to any trust if the trust 
instrument requires or permits the accumulation of any 
portion of the trust income and the sum of the following 
items is less than its gross income: (a) total deductions 
allowable under sections 23 and 162 and (b) total amounts 
included in gross income which (A) under the law of the 
jurisdiction under which the trust is administered cannot 
(even if permitted or required by the trust instrument to 
be considered as income) be considered as income and (B) 
are not distributable during the taxable year. If a per- 
sonal exemption is claimed for a trust which has not dis- 
tributed during the taxable year an amount equal to its 
gross income less its deductions allowable under section 23, 
there should be attached to the return a statement setting 
forth the facts regarding that portion of the income which, 
under the law of the jurisdiction under which the trust is 
administered, cannot be considered as income and is not 
distributable. 


Tax Cases Appealed—1932-1937 


HE report of the Commissioner of Internal Rev- 
enue for the fiscal year 1937 contains the follow- 
ing interesting table relative to appeals of tax cases 
during the past six fiscal years: 
Record of cases appealed to the United States Board of Tax Appeals, 
including those appealed from Board decisions to appellate 
courts, fiscal years 1932 to 1937, inclusive. 


Cases 1932 1933 1934 1935 1936 1937 
Pending beginning of fiscal 


a RES ee ee 21,233 20,469 18,080 12,474 10,423 10,102 
Filed during fiscal year.. 7,618 5,997 3,976 3,816 4,731 4,107 


28,851 26,466 22,056 16,290 15,154 14,209 














Closed: 
By default, dismissal, 
Me eerie is 1,532 1,122 574 500 313 296 
By decision on merits.. 1,143 1,537 1,518 1,615 1,519 1,017 
By agreed settlement.. 5,707 5,727 7,490 3,752 3,220 3,607 


Total closed...... 8,382 8,386 9,582 5,867 5,052 4,920 
Pending end of fisca 


<< itesaitealicanece e 20,469 18,080 12,474 10,423 10,102 9,289 
The Report shows that the amounts involved in 
the above cases pending at the end of the fiscal year 
1937 are as follows: Income tax, 8,491 cases, 
$420,794,069.00 ; estate tax, 596 cases, $95,532,106.80; 
gift, etc., 202 cases, $4,735,048.82. 
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Committees on Duplication of Legal 
Publication Hold Joint Meeting 


HE Special Committee of the American Bar 

Association to study and report upon the 
duplication of legal publication, the Committee on 
Current Legal Literature of the Association of Amer- 
ican Law Schools, and the Committee on Duplication 
and Expense of Legal Publications of the American 
Association of Law Libraries met in joint session 
at the call of Chairman E. R. James of the American 
Bar Association Committee in Chicago on December 
30, 1937 to consider common problems. 


The meeting recognized a common interest in the 
members of all three of the organizations named 
above as consumers of legal publications in having 
the most efficient and adequate legal publications 
made available in reasonable compass and at moder- 
ate prices. The meeting also received the expression 
of opinion from publishers present that law pub- 
lishers would welcome the establishment of an 
organization able to give articulate advice concern- 
ing consumers interests. 
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The meeting resolved to recommend to _ the 
organizations there represented, the formation of a 
permanent committee or body, composed of repre- 
sentatives of these organizations and of other organ- 
izations having similar interests, designed to study 
continually and to promote the interests in question. 

It was further agreed that one of the first sub- 
jects for the consideration of such permanent com- 
minttee should be the possibility of the progressive 
elimination of separate state court reports in favor 
of a single court reporting system. 


Taxability of Assigned Earnings 


HE Chief Counsel of the Bureau of Internal 

Revenue, in G. C. M. 19213,* has touched on a 
question long the subject of conflicting rulings and 
decisions—the tax status of assigned income. Using 
as his authority the cases of Van Meter v. Commis- 
sioner® and of Blair v. Commissioner® where the 
Supreme Court affirmed its former opinion delivered 
in Lucas v. Earl,’ although distinguishing the 
cases upon their facts, the Chief Counsel has 
ruled that an assignment of insurance commissions 
by A to his wife, B, did not relieve A of income tax 
liability with respect to such assignment—even 
though the commissions were paid directly to the 
wife pursuant to the assignment. Proceeding upon 
the theory that the “earner” of the income is the 
person liable for the tax, he finds support for his 
theory in the cases cited above—an examination of 
which is interesting. 

Pa Van Meter case, relied upon principally in 

C. M. 19213 both for its reasoning and its con- 
ake places the emphasis upon the “earner” of 
the income, the earner being the one whose personal 
efforts have produced it; who owns the property 
which produced it or a combination of the two. The 
Eighth Circuit, in the Van Meter opinion, then states, 
upon authority of Lucas v. Earl, supra, that “The 
Supreme Court has definitely deteredned that Con- 
gress has the power to tax the earner of income 
therefor, irrespective of whether it is paid to some 
one else.” 

In reviewing previous decisions, the Van Meter 
opinion calls attention to the case of Hall v. Burnet,’ 
decided by the Court of Appeals for the District of 
Columbia, the facts in which were almost identical 
with those in the Van Meter case. Admitting that 
the Hall case was authority for a contrary view, the 
Eighth Circuit challenges the soundness of that 
opinion together with the attempt of that Court to 


distinguish it from the case of Lucas v. Earl. In its 
opinion, the Court said: 
Another of these [cases re assignment] is Hall v. Burnet 


(60 App. D. C., 332, 54 Fed. (2d), 443). Court of Appeals 
of District of Columbia. We think this case is an authority 
for petitioner. However, and with all due respect, we 
think the distinction of the Lucas v. Earl case, attempted in 
the opinion, is unsound. It may be true that income al- 
ready entirely earned is transferable as a species of prop- 
erty, but that has no effect upon the power and intention 
of Congress to tax income to the earner. The earner may, 
in a legally binding way, dispose of his earnings, whether 

*T. R. B. XVI-45-9026 (p. 5). 

561 Fed. -? 817 (CCA-8). 

*300 U. S. 

+261 U. S. 11 

854 Fed. (2d) 443, reversing 17 BTA 752. 











February, 1938 


they are already earned or are to be earned, without affect- 
ing in the slightest manner his status as earner thereof 
and his resulting liability for taxation thereon as income. 
Such is the rule of the Lucas, Corliss, and Leininger cases, to 
which the Hall case is, in our judgment, opposed. [Italics 
supplied.] 

For the further support of its ruling the Chief 
Counsel cites the cases of Blair v. Commissioner, 
supra, and Julius E. Lilienthal v. Commissioner,® the 
former from the Supreme Court and the latter from 
the Board. The Blair decision, the ruling states, 
although distinguishable on its facts, affirms in effect 
the decision of Lucas v. Earl, supra, which held, “the 
statute could tax salaries to those who earned them 
and provide that the tax could not be escaped by 
anticipatory arrangements and contracts however 
skillfully devised to prevent the same when paid 
from vesting even for a second in the man who 
earned it.” 


The Lilienthal case is distinguished because that 
case dealt with the complete assignment of royalties 
and not with the assignment of the salary or earnings 
of the assignor. Therefore earnings are taxed to the 
earner of the income under the rule of the Lucas and 
Blair cases, and these cases are controlling and 
should be followed, says the ruling, irrespective of 
whether the assignment was made before or after 
the income was earned. 


Annual Report of the Commissioner 
of Internal Revenue 


HE annual report of the Commissioner of Internal 

Revenue for the fiscal year 1937, currently released, 
discloses that total collections of internal revenue 
taxes amounted to $4,653,195,315, as compared with 
$3,520,208,381 during the fiscal year 1936, an increase 
of $1,132,986,934, or 32.2 per cent. Collections during 
the fiscal year 1937 exceeded those of any previous 
fiscal year in the history of the Bureau of Internal 
Revenue, except 1920. 


Excerpts from the report showing the effect of 
legislative change on the work of the Bureau, follow: 


Legislation newly enacted or becoming effective within 
the fiscal year 1937, together with legislation proposed as 
revisions necessary to render the revenue laws effective 
against tax-avoidance devices and like leakages, has re- 
sulted in a substantial expansion of Bureau activities. 

The principal changes in law included in or made effec- 
tive by the Revenue Act of 1936 were: (1) Dividend re- 
ceipts of individuals were made subject to the normal 
income tax, (2) rates of individual income surtax were 
increased above the $50,000 surtax net income bracket, the 
maximum rate of surtax being increased from 59 to 75 
per cent, (3) a surtax was imposed upon the undistributed 
profits of corporations graduated from 7 to 27 per cent, 
(4) a graduated corporation normal tax was substituted for 
the single rate of tax, the rate scale being graduated from 
8 to 15 per cent as compared with the flat rate of 1334 per 
cent imposed under the Revenue Act of 1934, (5) of the 
dividends received by corporations, 15 per cent were made 
subject to tax. 


Section 3 of the act of March 27, 1934, as amended, re- 
quires contractors who are awarded contracts for the con- 
struction of naval vessels or aircrafts to pay into the 
Treasury profit in excess of 10 per cent of the contract 
price. This section further provides that if such amount 
is not voluntarily paid it may be collected under the in- 


®35 BTA, 391; acquiesced in by Commissioner, 1937-1 CB 15. 
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ternal revenue laws in the same manner as income taxes 
are collected. 

The Bituminous Coal Act of 1937 was approved April 26, 
1937. This act imposes an excise tax of 1 cent per ton 
of 2,000 pounds upon the sale or other disposal of bitumi- 
nous coal produced within the United States when disposed 
of by the producer thereof, and under specified conditions 
an additional excise tax equal to 1914 per cent of the sale 
price, at the mine, of coal disposed of by nonmembers of 
the Bituminous Coal Code. This tax was effective June 21, 1937. 

The Revenue Act of 1936 provided for the refunds and 
payments with respect to the processing taxes collected 
under the Agricultural Adjustment Act, and for the estab- 
lishment of the organization necessary to the consideration 
of any such claims and fheir disposition. These enact- 
ments necessitated the development during the fiscal year 
1937 of a series of new Treasury regulations and the appro- 
priate expansion and revision of existing regulations, as 
well as certain administrative reorganizations. 

The act of June 29, 1937 (Public Res. No. 48, 75th Cong., 
Ist sess.), extended for two years the manufacturers’ excise 
taxes imposed by Title IV, and the taxes on telegraph, 
telephone, radio and cable facilities, transportation of oil 
by pipe line, admissions tax, stamp taxes on issue of bonds, 
issue of stock, transfer of stock, transfer of bonds, con- 
veyances, and sale of produce (future deliveries) imposed 
by Title V of the Revenue Act of 1932, as amended, which 
otherwise would have expired or reverted to former rates 
on June 30, 1937, or, in some instances, on July 31, 1937. 


© cwng Galloway, N.Y. 


Income Tax Returns from All Parts of the Country 
Arriving for a Check-up by the Bureau 
of Internal Revenue. 
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Is the Undistributed Income of Foreign 
Personal Holding Companies Taxable 


to U. S. Stockholders? 


(Continued from page 71) 
stock of corporations, and that such interests might 
be valued for tax purposes according to the condi- 
tion of the company, in part determined by its ac- 
cumulated and undivided profits. But the Court 
pointed out that “this would be taxation of property 
because of ownership, and hence would require ap- 


portionment under the provisions of the Constitu- 
tion.” 


In the case of Collector v. Hubbard ** (decided in 
1870), the Supreme Court had upheld the right of 
Congress (exercised in the Income Tax Act of 1864) 
to tax to the stockholders the undivided as well as 
the divided profits of corporations. In Eisner vw. 
Macomber the Court expressly reversed its position 
in Collector v. Hubbard, saying: ”° 

“In so far as this [the language of the Court in Collector 
v. Hubbard, p. 18] seems to uphold the right of Congress 
to tax without apportionment a stockholder’s interest in 
accumulated earnings prior to dividend declared, it must 
be regarded as overruled by Pollock v. Farmers’ Loan & 
Trust Co., 158 U.S. 601, 627, 628, 637.” 

The Court in Eisner v. Macomber also apparently 
disagreed with the Government’s contention, name- 
ly that, even if Collector v. Hubbard was inconsistent 
with the Pollock case because the former sustained 
a direct tax upon property not apportioned among 
the States, nevertheless that obstacle was removed 
by the Sixteenth Amendment, and that the Hubbard 
case thereafter became authority for the power of 
Congress to tax a stockholder’s share in the accum- 
ulated profits of the corporation even before division 
by the declaration of any kind of dividend. In re- 
jecting this argument the Court committed itself in 
the following definite language to the proposition 
that Congress has not the power to tax to the share- 
holders the undistributed profits of corporations: 7° 

“Manifestly this argument must be rejected, since the 
Amendment applies to income only, and what is called 
the stockholder’s share in the accumulated profits of the 
company is capital, not income. As we have pointed out, 
a stockholder has no individual share in accumulated 
profits, nor in any particular part of the assets of the cor- 
poration, prior to dividends declared. 

“Thus, from every point of view, we are brought irre- 
sistibly to the conclusion that neither under the Sixteenth 
Amendment nor otherwise has Congress power to tax 
without apportionment a true stock dividend made lawfully 
and in good faith, or the accumulated profits behind it, as 
income of the stockholder. The Revenue Act of 1916, in 
so far as it imposes a tax upon the stockholder because of 
such dividend, contravenes the provisions of Article I, 
Sec. 2, cl. 3, and Article I, Sec. 9, cl. 4, of the Constitution, 
and to this extent is invalid notwithstanding the Sixteenth 
\mendment.” 

The Treasury Department patently did not agree 
with the conclusion of Congress that the decision 
in Eisner v. Macomber affected the taxability of 
stockholders in a personal service corporation upon 
their proportionate share of the corporation’s net 
earnings, whether distributed or not.2*7 However, 
Congress did not again attempt to require the taxa- 
tion to stockholders of their undistributed share of 
a corporation’s profits until the Revenue Act of 1937. 
412 Wall, 1. ‘P. 

2% P. 218, Dy 679, 3 C. B. 198. 
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Corporations Distinct from 
Their Stockholders 


T HAS been repeatedly declared by the Supreme 
Court that a corporation is an entity distinct 
from its stockholders, except in unusual cases in 
which it may be required that the corporate fiction 
be disregarded. This distinction has frequently 
been recognized for tax purposes,”* even where only 
one person owned all or substantially all of the 
stock.?® 
In Donnell v. Herring-Hall-Marvin Safe Company *° 


Mr. Justice Holmes, speaking for a unanimous 
Court, said: 


“Philosophy may have gained by the attempts in recent 
years to look through the fiction to the fact and to general- 
ize corporations, partnerships and other groups, into a 
single conception. But to generalize is to omit, and in 
this instance to omit one characteristic of the complete 
corporation, as called into being under modern statutes, 
that is most important in business and law. A leading 
purpose of such statutes and of those who act under them 
is to interpose a nonconductor, through which in matters 
of contract it is impossible to see the men behind.” 


In Klein v. Board of Tax Supervisors of Jefferson 
County *' the Court overruled the contention that a 
State could not tax with validity a stockholder on 
his share of stock, where the corporation itself is 
also taxed on its property, because the stock repre- 
sented merely a portion of the property of the cor- 
poration. Mr. Justice Holmes, again writing the 
opinion of the Court, said (citing the Donnell case, 
supra) : 


“But it leads nowhere to call a corporation a_ fiction. 
If it is a fiction it is a fiction created by law with intent 
that it should be acted on as if true. The corporation is a 
person and its ownership is a nonconductor that makes it 
impossible to attribute an interest in its property to its 
members.” 

In Dalton v. Bowers *? the Court held that a loss 
sustained by an inventor when his stock in a man- 
ufacturing corporation organized and controlled by 
him became worthless, was not attributable to the 
operation of his regular trade or business and hence 
was not a “net loss” deductible from net income in 
the succeeding taxable year. In so holding, the 
Court said: 


“Certainly, under the general rule for tax purposes, a 
corporation is an entity distinct from its stockholders, and 


the circumstances here are not so unusual as to create an 
exception.” 


Taxation of Stockholders on 
Their Undistributed Shares of a 
Corporation’s Income Contrary 
to the Fifth Amendment 


F A corporation is in general to be considered 
distinct from its stockholders for tax purposes, 
even where the stock is closely held, then an attempt 
to tax to the stockholders their pro rata undistri- 
buted shares of the corporation’s net income would 


*8 Burnet v. Commonwealth Improvement Co., 287 U. S. 415, 53 S. 
198; Burnet v. Clark, 287 U. S. 410, 53 S. Ct. 207; Woolford Realty a 
Inc. v. Rose, 286 U. S. 319, 52 S. Ct. <4 Jones v. ag ~Sfa (App 
D. C.), 71 F. (2d) 214, cert. den. 293 U. S. 583, 55S. 

20 Planters’ Cotton Oil Co., Inc. v. Hopkins, 286 U. § 5s $2 8. €t 
509; Cannon Mfg. Co. v. Cudahy Packing Co., 267 U. S. 333, 45 S. Ct 
250. 

39 208 U. S. 267, 28 S. Ct. 288. 

% 282 U. &. 19, 51S. Ct. 15. 

32 287 U. S. 404, 53 S. Ct. 205. 
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appear to be the taxation of one person upon the 
income of another person or legal entity. The Su- 
preme Court held in Hoeper v. Tax Commission of 
Wisconsin ** that a State law violated the Fourteenth 
Amendment in adding a wife’s separate income to 
her husband’s in computing the husband’s tax lia- 
bility, the Court stating: 

“We have no doubt that, because of the fundamental 

conceptions which underlie our system, any attempt by a 
state to measure the tax on one person’s property or 
income by reference to the property or income of another 
is contrary to due process of law as guaranteed by the 
Fourteenth Amendment. That which is not in fact the 
taxpayer’s income cannot be made such by calling it 
income.” 
The Court in Heiner v. Donnan ** applied the prin- 
ciple stated in the Hoeper case to Federal tax legis- 
lation which it held violated the due process clause 
of the Fifth Amendment.®® 


Extent to Which the Taxing Power 
of Congress May Be Exercised 
to Overcome Tax Avoidance 


T WILL be noted that the rule recognizing the 
corporate entity has frequently been stated by 
the courts with the qualification that exceptional 
circumstances may justify ignoring the corporate 
form and treating the corporation merely as an 


association of individuals. It has been stated as 
follows: 


“The corporation will be regarded as a legal entity as 
a general rule, and the courts acting cautiously and only 
when the circumstances justify it, will ignore the fiction 
of corporate entity, where it is used as a blind or instru- 
mentality to defeat public convenience, justify wrong, or 
perpetrate a fraud, and will regard the corporation as an 
association of persons.” ® 

The courts have had before them, in most cases 
where the question has arisen, the problem whether 
or not they, under the special circumstances, should 
look through the corporate fiction to the individual 
stockholders. The question of the constitutional 
power of Congress to ignore the distinction between 
the corporation and its stockholders has not often 
been presented. In the cases where this question 
has been at issue, however, the Supreme Court has 
in most instances indicated its unwillingness to con- 
cede to Congress the power to ignore the separate 
corporate entity. 

In two instances, the Supreme Court determined 
that certain parent companies did not receive in- 
come subject to tax under the Income Tax Act of 
1913 when dividends (the equivalent of cash) were 
declared by their subsidiaries and transferred to the 
parent companies after that Act went into effect. 
This, it was said, was due in part to the fact that 
the parent company in each instance owned all the 

capital stock (except possibly qualifying shares for 
directors) and completely controlled the manage- 
ment and dividend-paying policy of the subsidiaries. 
The subsidiaries, furthermore, had accumulated the 





33 284 U.S. 206, 52 S. Ct. 120. 

285 U.. §. 312, .S2 S. €t. 358. 

3% “The restraint imposed upon legislation by the due process clause of 
the two amendments is the same” (p. 326). 

% Majestic Co. v. Orpheum Circuit, Inc. (C. C. A 8th), 21 F. (2d) 720. 
724. See also Boatright v. Stceinite Radio Corp. (cc. €..A. 16th), 46 F. 
(2d) 385: United States v. Milwaukee Refrigerator Transit Co. (C. C. 
Wis.), 142 Fed. 247, 252-256. 
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surpluses prior to March 1, 1913 (the effective date 
of the 1913 Act), out of which the dividends were 
paid or transferred by book entry to the parent 
companies subsequent to that time. The Court said 
that the parent companies, under the special cir- 
cumstances, had in effect received the distributions 
involved by reason of their control of the funds 
which they represented prior to the effective date of 
the 1913 Act, even though the dividends were not 
technically declared to the parent companies until 
after that date.*7 These cases cannot, it would seem, 
without considerable indulgence, be regarded as 
precedents in favor of a general power in Congress 
to tax to the shareholders the undistributed income 
of a corporation. 

In Reinecke v. Smith**® the Supreme Court unani- 
mously upheld the validity of section 219 (g) of the 
Revenue Act of 1926 providing that, where the 
grantor of a trust has, at any time during the taxable 
year (either alone or in conjunction with any person 
not a beneficiary of the trust), the power to revest 
in himself title to any part of the corpus of the 
trust, the income of that part of the trust shall be 
included in computing the grantor’s net income. 
Stating that this provision did not violate the Fifth 
Amendment, the Court held: 

“The measure of control of corpus and income retained 
by the grantor was sufficient to justify the attribution of 
the income of the trust to him.” 

The Court also pointed out that a contrary hold- 
ing would make evasion of the tax a simple matter, 
and stated that Congress had the power to prevent 
such “facile evasion.” The Court looked “not to the 
refinements of title but to the actual command over 
the property taxed.” 

In Burnet v. Wells*® the Supreme Court had be- 
fore it Section 219 (h) of the Revenue Acts of 1924 
and 1926. These statutes provided: 


“Where any part of the income of a trust may, in the 
discretion of the grantor of the trust, either alone or in 
conjunction with any person not a beneficiary of the trust, 
be distributed to the grantor or be held or accumulated for 
future distribution to him, or where any part of the income 
of a trust is or may be applied to the payment of premiums 
upon policies of insurance on the life of the grantor (except 
policies of insurance irrevocably payable for the purposes 
and in the manner specified in paragraph (10) of subdivi- 
sion (a) of section 214 [relating to trusts for charities]), 
such part of the income of the trust shall be included in 
computing the net income of the grantor.” 


The Court upheld this provision of law on the 
ground that “refinements of title’ would not be al- 
lowed to thwart the legislative power. In an opin- 
ion by Mr. Justice Cardozo, it was concluded: 


“Even administrative convenience, the practical neces- 
sities of an efficient system of taxation, will have heed and 
recognition within reasonable limits. * * * Liability does 
not have to rest upon the enjovment by the taxpayer of 
all the privileges and benefits enjoyed by the most favored 
owner at a given time or place. * * * Government in 
casting about for proper subjects of taxation is not con- 
fined by the traditional classification of interests or estates. 
It may tax, not only ownership. but any right or privilege 
that is a constituent of ownership. * * * Liability may 
rest upon the enjoyment by the taxpayer of privileges and 
benefits so substantial and important as to make it reason- 


able and just to deal with him as if he were the owner, 


32 Southern Pacific Co. v. Lowe, 247 U. S. 330, 38 S. Ct. 540; Gulf Oil 
Corporation v. Lewellyn, 248 U. S. 71, 39 S. Ct. 35. 

8 2989 U. S. 172, 53 S: Ct. 570. 

39 289 U. S. 670, 53 S. Ct. 761. 
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and to tax him on that basis. A margin must be allowed 
for the play of legislative judgment. To overcome this 
statute the taxpayer must show that in attributing to him 
the ownership of the income of the trusts, or something 
fairly to be dealt with as equivalent to ownership, the law- 
makers have done a wholly arbitrary thing, have found 
equivalence where there was none nor anything approaching it, 
and laid a burden unrelated to privilege or benefit. * * * The 
statute, as we view it, is not subject to that reproach.” 


In analyzing the trusts under consideration in the 
Wells case, the Court further stated: 

“Wells, by the creation of these trusts, did more than 
devote his income to the benefit of relatives. He devoted 
it at the same time to the preservation of his own con- 
tracts, to the protection of an interest which he wished 


to keep alive. The ends to be attained must be viewed in 
combination.” 


The Smith and Wells cases, it may be considered, 
were announcements of an inclination, on the part 
of the Court, to ignore the form of ownership in the 
interests of an efficient system of taxation in order 
to neutralize alleged devices to escape the burden 
of taxes. This would seem to indicate that the 
Court even in the short space of a little more than 
a year (between the decisions in Heiner v. Donnan 
and Burnet v. Wells) had somewhat withdrawn from 
its previous definite position, namely, that the necessity 
of preventing frauds and evasions of taxes did not per- 
mit a legislative violation of the Constitution.*° 

Nevertheless, with respect to State statutes, the 
Court had rejected the argument of necessity to 
prevent frauds and evasions of taxes, in the cases of 
Schlesinger v. Wisconsin ** and Hoeper v. Tax Com- 
mission of Wisconsin, supra. The facts of the Hoeper 
case were distinguished from those in Reinecke v. 
Smith in the Court’s opinion in the latter case. In 
/Teiner v. Donnan, supra, the court said: 

“The suggestion of the state court. [in Hoeper v. Tax 
Commissioner of Wisconsin] that the provision was valid 
as necessary to prevent frauds and evasions of the tax by 
married persons was definitely rejected on the ground that 


such claimed necessity could not justify an otherwise un- 
constitutional exaction. 


“In substance and effect, the situation presented in the 
Hoeper case is the same as that presented here.” 
Heiner v. Donnan, as previously indicated, involved 
the imposition of a Federal tax. 


Summary 


T MAY be of importance to recall that the de- 

cision in Eisner v. Macomber was by a divided 
court, Justices Holmes, Brandeis and Clarke dis- 
senting; that the opinion in Hoeper v. Tax Commis- 
sion of Wisconsin was rendered by Mr. Justice 
Roberts, Justices Holmes, Brandeis and Stone dis- 
senting; that the opinion in Heiner v. Donnan was 
delivered by Mr. Justice Sutherland, Justices Stone 
and Brandeis dissenting, Mr. Justice Cardozo tak- 
ing no part in the consideration or decision of the 
case; and that, finally, Burnet v. Wells, supra, was 
again decided by a divided court, the majority opin- 
ion being concurred in by those Justices who had 
previously been in the minority. In Burnet v. Wells 
the opinion was written by Mr. Justice Cardozo and 
Justices Sutherland, Van Devanter, McReynolds 
and Butler dissented in an opinion in which they 
cited Hoeper v. Tax Commission of Wisconsin and 





# See Heiner v. Donnan, 285 U. S. 312, 326, 328 
41270 U. S. 230, 46 S. Ct. 260 
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Heiner v. Donnan as supporting their views. Rein- 
ecke v. Smith (opinion by Mr. Justice Roberts) was 
a unanimous decision. 

It would seem that those members of the Court 
who participated in the majority ruling in Burnet v. 
Wells are at present more patently a majority than 
they were in 1933 when the case was decided. It, 
therefore, may well be that when the question of 
the constitutionality of the tax on the shareholders 
of foreign personal holding companies is presented 
to it for decision, the Court will be inclined to up- 
hold it as a further necessary step in the successive 
attempts by Congress and the Courts to close a 
so-called tax loophole.‘ 

There remains, nevertheless, a long step to be 
taken between the conclusions in Reinecke v. Smith 
and Burnet v. Wells, and a decision upholding the 
tax on stockholders with respect to their undistri- 
buted shares in the net income of foreign personal 
holding companies.* The Court in the Smith and 
Wells cases disclosed that it was willing to ignore 
certain technicalities of ownership in order to pre- 
vent tax avoidance.** In order to uphold the new 
foreign personal holding company tax, however, the 
Court will also be obliged to repudiate the concept 
that a corporation is separate from its stockholders 
for tax purposes. While realities will undoubtedly 
be considered, it may well be questioned whether 
serious confusion may not follow the breaking down 
of the principle of a corporation being a taxable en- 
tity, distinct from its stockholders. 

From the standpoint of public policy the protec- 
tion of the revenue may be held of more importance 
than the avoidance of confusion in the law. Will 
this be so, however, where the danger of confusion 
may be far-reaching? If the tax here under discus- 
sion is held valid, it would appear that Congress has 
the power to disregard the distinction between a 
corporation as a legal entity and its stockholders, 
and to treat a corporation as a mere group of indi- 
viduals, whenever (in its opinion) such treatment 
will facilitate the collection of the revenues. 

The corporate form may sometimes be ignored 
by the courts “where it is used as a blind or instru- 
mentality to defeat public convenience, justify 
wrong, or perpetrate a fraud.” ** But clearly Con- 
gress, under the decision in Eisner v. Macomber, is 
forbidden by the Sixteenth Amendment to tax a 
corporation’s undistributed net income to its stock- 
holders without apportionment. 





42 See Burnet v. Wells, at pp. 676-677. 

43 The English Courts appear to have taken this step, where a foreign 
corporation was proved to be merely the agent of its domestic stock- 
holders (who thereby sought to avcid taxation in Eneland). or was 
shown to be merely “a fiction, a sham. a simulacrum”’’: Apthorpe v. 
Peter Schoenhofen Brewing Co., Ltd. (1899), 80 L. T. 395; Gramophone 
and Typewriter, Ltd. v. Stanley (1908), 77 A t. Ee Be 834, 839, 843, 99 
L. T. 39, 42, 44, 45. 

44 Cf. the following colloquy in the Hearings before the Committee on 
Wavs and Means on Tax Evasion and Avoidance (p. 76): 

Moe «3 REED: Have you considered the constitutional question in- 
voiveds 

“MR. KENT: We have given a good deal of thought to that. Mr. 
Reed, and we believe that if the courts appreciate, as they will do, if 
the facts are properly presented to them, that this does not represent 
any attempt to avoid in any general way the principles laid down in 
past decisions, but is simply a bona-fide effort by the Congress of the 
United States to prevent its citizens, residents of this countrv. from 
resorting to foreign law to beat our taxes, that it will be sustained. 

“MR. REED: In view of the previous decisions of the courts in 
relation to the tax on incomes and the tax on capital? 

“MR. KENT: If those decisions were strictly anplied according to 
their letter, the nlan micht fail. But the courts have always shown a 
quite different attitude where you are dealing with a tax-evasion situation, 
and this situation certainly can hardly be described in any other way.” 
® Majestic Co. v. Orpheum Circuit, Inc., supra. 
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Stock Redemption and 
Taxable Dividends 


(Continued from page 96) 


only if the cancellation were made after January 1, 1926. 
It is obvious that this section does not cover the redemp- 
tions and cancellations made in 1925, provided they were 
not accomplished at such time and in such manner as to 
make the distribution and cancellation or redemption in 
whole or in part essentially equivalent to the distribution 
of a taxable dividend, ard the same may be said as to the 
redemptions made in 1926, Thus the issue is resolved into 
one of fact. That fact was decided by the Board adversely 
to petitioner’s contention. It was based on evidence which 
was not only substantial but convincing, and we are not 
authorized to strike it down. 


“Tt is contended by petitioner, however, that the issue 
just stated is one of law and not of fact. This contention 
is based on the assumption that Congress intended to tax 
as a dividend every distribution by a corporation of earn- 
ings accumulated after February 28, 1913, unless the dis- 
tribution were in the form of a stock dividend, or unless 
the amounts were distributed in complete liquidation of 
a corporation. In other words, he insists that unless the 
distribution is a part of a complete liquidation, it must be 
held to be an ordinary taxable dividend. We do not con- 
ceive this to be the meaning of the statute, and we think 
our conclusion in this respect is supported by Treasury 
Regulation 69, Article 1549, which in substance states that 
the question is one of fact dependent upon the circum- 
stances in each case. It further states that a bona fide 
distribution in complete liquidation shall not be considered 
as a taxable dividend, but that in all other cases the facts 
and circumstances shall he reported to the Commissioner 
for his determination. This is what happened here, and, of 
course, the Commissioner’s determination was reviewable 
by the Board. This has been the practice without excep- 
tion, and the Board’s ruling here is quite consistent with 
its former decisions. It is true that the Board has de- 
cided differently on different statements of fact, but in no 
case cited where the facts were similar to those here, 
has the Board or any court held differently from the de- 
cision of the Board in this case. A perusal of the cases 
cited by petitioner is quite convincing that his position 
in this respect is not tenable.” 


Ward M. Canaday, Inc. v. Commissioner (1935- 
CCA 3)—76 F. (2d) 278; Certiorari denied—296 U.S. 
612. 


From the opinion of Buffington, Circuit Judge: 


“The complicated facts in this case make it one wholly 
of its own kind, and on those facts, narrowing to its basic 
factor, the question involved is whether the payment to 
the taxpayer complained of was made in partial liquidation 
of a corporation. In that regard the Tax Board held: 
‘A full consideration of all of the facts in this case leads 
us, as it did the Commissioner, to the conclusion that all 
of the amounts distributed on December 26, 1928. were 
distributed in liquidation of the corporation. Although 
the Dealers Finance Company was authorized to do a num- 
ber of things under its charter, as theretofore amended, 
there can be no question as to the business in which it 
was actually and regularly engaged prior to March, 1928. 
In March, 1928, it disposed of all of its assets with which 
it had carried on that business and never thereafter en- 
gaged in that business. * * *, From that time until it 
made the distributions here in question, it carried on no 
business but limited its activities to the conversion into 
cash of some of the securities received in exchange for its 
former assets and to the retirements of its Class B stock. 
Then came December 26, 1928, with the resolutions and 
distributions described above. Thereafter the corporation 
was dead so far as it old business was concerned, a mere 
empty shell without stockholders or property. * * * 
Later, new stockholders refilled the shell with different 
property. The corporation then went into a new and 
totally different life. Its failure to dissolve is not incon- 
sistent with our holding that the distributions were in 
liquidation of the corporation. * * *. The facts here 
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show that the corporation was in the course of liquida- 
tion at the time of the dstribution and that it completed 
its liquidation on the same day. The distribution of the 
$500,509.69 was a step in that process. * * *’ * * *, 


“After full consideration of the facts and questions in- 
volved as above, * * *, we find no error in the con- 
clusion reached by the Tax Board. The evidence justifies 
its conclusion that the payments made were payments 
made in partial liquidation. Such being the case, and with- 
out further discussion, we limit ourselves to affirming the 
action of the Board.” 


Conclusion 


HE FOREGOING outline is intended to present 

a brief summary of the origin, development, 
scope and limitations of the law provision embraced 
in Section 115(g) of the Revenue Act of 1936 and 
some illustrations dealing with its construction and 
application. 


Obviously, the purpose of this law provision is to 
prevent tax-free distributions of corporate earnings 
or profits, accumulated after February 28, 1913, in 
connection with cancellation or redemption of stock. 
Its application appears to be co-extensive with the 
fact situations which it is designed to meet. 


In any event, it is of primary importance to recog- 
nize and respect the substance and objective of this 
law provision, before completing any transaction 
involving distributions in connection with cancella- 
tion or redemption of stock. 
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Developments in International 


Tax Law in 1937 


(Continued from page 78) 
to the tax due, when profits are distributed, only one 
third of the proportion of the dividends which con- 
sists of profits that have been taxed abroad."* 


A general power has been granted to the Gov- 
ernment of the Netherlands to approve reciprocal 
conventions for the prevention of double taxation, 
provided that only income earned outside the King- 
dom be exempted, in Law No. 3753 of June 14, 1930."* 
Hence, the Netherlands may forego by treaty the 
tax on one third of the foreign income which was 
reserved for taxation under the previous law. 

The principle of exempting income from foreign 
sources and taxing only income from domestic 
sources has been embodied in the national laws of 
a number of countries, including South Africa and 
Argentina." 

The French system consists primarily of a number 
of schedular taxes on income from certain sources 
in France and a superimposed general income tax 
on the total income of persons habitually resident 
in France, including their income from foreign 
sources. Viewing the French tax structure as a 
whole, income derived from sources abroad is not 
subject to the schedular taxes, and there is conse- 
quently only double taxation to the extent that the 
income taxed in another country is included in the 
total income of the taxpayer subject to the general 
income tax. An exception from this regime con- 
sists in the tax on income from securities which 
must be paid by residents on dividends and interest 
from foreign securities, as well as from French securi- 
ties. If such dividends and interest have been taxed 
in the country of source, double taxation will arise 
when they are again subjected to tax in France, 
not to mention that which results from being in- 
cluded in the total net income subject to the general 
income tax. However, in treaties concluded by 
France with Belgium and Italy, provisions have 
been incorporated to reduce double taxation of this 
type of income, which are modeled after the foreign 
tax credit provisions in the United States revenue 
act.?® 

Belgium likewise has a system of schedular taxes 
and follows the principle of territoriality to the ex- 
tent of taxing income from foreign establishments 
at only one fourth of the Belgian rate on such in- 
come which has been taxed abroad. Also the 22% 
national rate on dividends is reduced to 6% for the 
part of the dividends corresponding to profits real- 
ized and taxed abroad.’® A complete exemption for 
business income allocable to the other State is granted 
in treaties concluded by Belgium and France and 


4 Art, 28, law relating to the tax on dividends and directors’ fees, 
Jan. 11, 1918, Collection, vol. I, p. 197. 

® Collection, vol. II, p. 66 

17 Thus the South African income tax act No. 40 of 1925 (Taxation, 
vol. III, pp. 170 and 181) taxes only income derived from sources 
within the Union and certain minor classes of income deemed to be 
so derived. 

The Argentine law No. 11,682 of December 30, 1932, as amended, 
is even more restrictive in Article 1, which subjects Argentine citizens 
or foreigners to tax only on income from Argentine sources. 

% See below under Treaty Provisions. 

% Art. 34, no. 4 and Art. 35, par. 7, co-ordinated income tax laws 


of September 12, 1936, Bulletin des Contributions Directes, September 
1936, p. 308. 
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Italy.2° As regards income from stocks and bonds, 
the treaty with Italy gives the country of source 
the exclusive right to levy an impersonal tax,”* and 
the Franco- Belgian treaty permits the country of 
source to withhold its full tax but requires the coun- 


try of fiscal domicile to grant a deduction in respect 
thereto.”* 


Relief within the British Empire 


HE United Kingdom and various British Do- 

minions have certain provisions in their income 
tax laws which are intended to assure relief to their 
respective taxpayers, as well as some sections of 
more general application. 

To encourage trade within the Empire, the United 
Kingdom grants against its tax a credit for taxes 
paid on income earned in one of the Dominions, 
which is known as “Dominion income tax relief.” 
The pertinent provisions are intended to relieve a 
person from having to pay upon any part of his in- 
come the full income tax (including super-tax) 
chargeable in the United Kingdom,”* as well as the 
full income tax and super-tax chargeable in a Do- 
minion.”* 

In general, the relief given is at the rate of one 
half the “appropriate rate” of United Kingdom in- 
come tax, but where the Dominion rate is one half 
or less than one half of the appropriate rate, the 
relief is measured by the Dominion rate itself. In 
the 1919-1920 report of the Royal Commission on 
the income tax, it was recommended that the relief 
given by the United Kingdom should not exceed 
one half the rate of the United Kingdom tax, and 
that any further relief necessary in order to confer 
relief amounting in all to the lower of the two taxes 
should be given by the Dominion.*® 

India is the principal Dominion according the 
contemplated reciprocity.2*> Although the Australian 
Commonwealth grants reciprocal relief, many of the 
individual states do not and, to that extent, Aus- 
tralia is classified as a non-reciprocating Dominion. 
The same applies to South Africa and to Canada.” 
This provision in the Canadian Dominion act has 
already been mentioned. The New Zealand land 
and Income Tax Act 1923 provides, in section 89, 
that “income derived by a person resident in New 
Zealand but not derived from New Zealand shall 
be exempt from income-tax, if : so far as the 


20 Franco-Belgian treaty, Art. o< oe vol. V, p. 59; Italo-Belgian 
treaty, Art. 6, Collection, vol. v p. 65 
21 Final Protocol, No. II 
2 Art. 6. 


23 Sec. 27 of the Finance Act, 1920, as amended by the Act of 1927. 

% The word Dominion” means the self-governing colonies, as well 
as any British possession or protectorate, or any territory for 
any government in the Empire exercises a mandate. 

23 But where the laws in force in any Dominion make no provision 
for the allowance of relief in respect of United Kingdom tax, an addi 
tional relief is given. (Act of 1920, sec. 27(4), proviso (b).) The 
difference between the amount of the Dominion income tax paid or 
payable and the total amount of the relief granted from United King- 
dom tax in accordance with the general standard is deducted in esti 
mating the income for the purpose of the United Kingdom tax. 
(Konstam, p. 30.) 

76 Section 49(1) of the Indian Income-tax Act No. XI of 1922, as 
amended, provides that “if any person who has paid Indian income-ta» 
for any year on any part of his income proves to the satisfaction ot 
the Income-tax Officer that he has paid United Kingdom income-ta, 
for that year in respect of the same part of his income. and that the 
rate at which he was entitled to, and has obtained, relief under the 
provision of section 27 of the Finance Act, 1920, is less than the 
Indian rate of tax charged in respect of that part of his income, he 
shall be entitled to a refund of a sum calculated on that part of his 
income at a rate equal to the difference between the Indian rate ot 
tax or the appropriate rate of United Kingdom income-tax, whichever 
is less, and the rate at which he was entitled to, and obtained, relief 
under that section, 

27 Newport, Income Tax Law and Practice, 9th ed., p. 211. 
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Commissioner is satisfied that it is derived from 
some other country within the British Dominions 
and that it is chargeable with income-tax in that 
country.”* ” 

The United Kingdom provision of more general 
application is that in Schedule D, Case V, Rule 2 of 
the 1918 Act which taxes resident individuals and 
companies only on actual remittances of income 
from certain foreign possessions, which include a 
business entirely managed abroad.” 

Sec. 4(k) of the Canadian act contains a provision 
which is somewhat similar to the foregoing exemp- 
tion in the United Kingdom but it is much more 
liberal. It frees from Canadian tax under certain 
conditions the income of Canadian companies which 
carry on their business operations entirely abroad 
and have their assets entirely abroad.*° 


Laws Authorizing Treaties 


N THE laws of a number of States are found 

general provisions authorizing agreements to 
prevent international double taxation. The Nether- 
lands provision has already been mentioned. Article 
27 of Danish Law No. 73, of March 29, 1924, pro- 
vides that if the income of any person, company or 
association liable in Denmark to communal taxes is 
also liable to the communal tax in another State, 
the government is authorized to avoid double taxa- 
tion through concluding reciprocal agreements. The 
substance of this provision was re-enacted as section 
47 of Law No. 28, of February 18, 1937, with the 
addition of a clause empowering the local fiscal 
authorities to take steps to eliminate double taxa- 
tion in individual cases where it has not been pre- 
vented by treaty.*? 


An authorization for agreements concerning in- 


come and property taxation is found in the Swedish 
Royal Decree No. 155, of May 22, 1925.% 


Treaty Provisions 


VER forty agreements or treaties, most of 

which cover all classes of income, have been con- 

cluded since the world war for relief from interna- 
tional double taxation. 

Countries which have accorded various exemptions 
in their laws for income derived from foreign sources, 
like Austria, France, Belgium, Italy, and the Nether- 
lands, have broadened them in their treaties, and Ger- 


28 Collection, vol. II, 39. 
2” Colquhoun v. Seicke (1889), 14 A. C,. 493, 61 L. T. 53S, and 
Mitchell v. Egyptian Hotels, Ltd. (1915) A. C. 1022; 6 Tax C. 542. 

30 No tax is to be levied on the income of incorporated companies 
(except personal corporations) ‘‘(i) whose business operations are of 
an industrial, mining, commercial public utility or public service nature, 
and are carried on entirely outside of Canada, either directly or through 
subsidiary or affiliated companies, and whose assets (except securities 
acquired by the investment of accumulated income and such _ bank 
deposits as may be held in Canada) are situated entirely outside of 
Canada, including wholly owned subsidiary companies which are solely 
engaged in the prosecution of the business outside of Canada of the 
parent Company; or (ii) whose business operations are of an invest- 
ment or financial nature and carried on entirely outside of Canada, 
and whose shares have been offered for public subscription or are 
listed on any recognized stock exchange in Canada or elsewhere, and 
whose assets (except such bank deposits as may be held in Canada 
and except shares of other companies conforming to the requirements 
of this paragraph (k)), are situate entirely outside of Canada. Shares, 
stocks or bonds of Canadian Companies shall, for the purposes of this 
paragraph (k), be deemed to be assets within Canada notwithstanding 


that they may be or have been transferred on any register outside of 
Canada.” 


31 Collection, vol. +51. 
32 Denmark, Fat hoe A, $037, S.. 75. 
33 Collection, vol. I, p. 178 
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many, which accords no specific exemption for foreign 
items in its law, has granted generous exemptions in 
treaties with twelve of its European neighbors, includ- 
ing Czechoslovakia, Austria, Poland, Switzerland, 
Hungary, Danzig, Union of Socialist Soviet Republics, 
Sweden, France, Finland, Roumania, and the Nether- 
lands. 

In general, countries have negotiated treaties with 
other countries with which they have important 
trade relations. Thus, Austria has entered into 
agreements with Czechoslovakia, Hungary, Ger- 
many, Italy, and Poland. France has concluded 
general treaties with Italy, Belgium 4nd Germany, 
and a treaty dealing only with a limited number of 
items with the United States. (It is understood that 
a similar arrangement has been negotiated with the 
United Kingdom but not signed.) It is of interest 
to note that the treaty between France and the 
United States, when applied in conjunction with 
section 131 of the United States revenue act, oper- 
ates in the same manner as provisions in European 
treaties which recognize the prior right of the coun- 
try in which an enterprise has a permanent estab- 
lishment to tax income allocable thereto, but require 
the country in which the enterprise has its seat to 
grant some kind of relief from its tax for such in- 
come. 

The United Kingdom has an agreement with the 
Irish Free State whereby each party exempts en- 
tirely income flowing to persons resident in the 
other ** and it has concluded arrangements for the 
reciprocal exemption of income derived by persons 
in one State from certain transactions effected 
through agents in the other State, with Sweden, 
Switzerland, Finland, the Netherlands, Canada, 
Greece, and Newfoundland. 


Generally speaking, however, these treaties in- 
volve the relinquishment by one party of its right 
to tax designated classes of income originating in 
the other contracting State. Many of the treaties 
allot specific classes of income for taxation in the 
country of source and, in a residuary clause, recog- 
nize the right of the country of domicile to tax the 
balance of the income. Despite a provision that 
income from the State of source is exempt from the 
personal tax in the State of domicile, a method of 
computation, essentially similar to the United States 
credit for foreign taxes, is prescribed for progressive 
taxes levied by the country of domicile in the treaty 
between France and Germany, and, insofar as 
Sweden is concerned, in its treaty with the Nether- 
lands. Thus, Article 14 of the Franco-German 
treaty may be translated: 


The personal tax on the total income, imposed in the 
State where the taxpayer has his domicile, will be col- 
lected only on the income taxable in this State, according 
to the provisions of the present convention, but at the 
effective rate based on the total income of the taxpayer.™* 


The same principle is expressed in different 
language in the final protocol to the treaties con- 
cluded by the Netherlands with Sweden and Bel- 
gium.*® 

% Collection, vol. I, 


6. 
34a See also Collection. ‘vol. VI, 27. 


% The Netherlands Swedish oaey provides under no. X of the 
protocol : 


“(b) In the case of taxpayers having their fiscal domicile in 
Sweden: 
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Many of the treaties employ the same classifica- 
tion of income, and allot practically all the impor- 
tant classes to the State of source for prior if not 
exclusive taxation. Almost uniformly the State of 
fiscal domicile exempts the following classes of in- 
come, which are therefore taxable only in the State 
from which derived: 


1. income from real property, and mortgages thereon, 

and, in some cases, mining royalties; 

income allocable to a business or professional per- 

manent establishment, except that, in the case of 

shipping and air navigation enterprises, the profits are 
taxable only in the State where the real center of 
management is situated; 

3. income earned in a given State (public salaries and 
pensions are usually allotted for tax purposes to the 
State of the debtor administration); 
directors’ fees; 


5. dividends and interest subject to tax by withholding 
at source. The treaties concluded by France with 
3elgium and Italy provide for a sort of credit for the 
tax withheld at source against the impersonal tax in 
the country of fiscal domicile, and only a few treaties 
apparently permit the subjection of this income to the 
full tax at fiscal domicile. 


2. 


On the contrary, annuities are generally exempt 
at source and taxable only at the fiscal domicile of 
the recipient, and some agreements treat patent and 
copyright royalties in the same manner. 


Summary 


RIEFLY, the principle generally adopted in 

laws and treaties is that the income taxed in 
the country of source should be exempt from fur- 
ther taxation in the country of fiscal domicile. It is 
to be noted that no country has as complicated pro- 
visions restricting its allowance for foreign taxes as 
those in force in the United States. The laws and 
treaties granting an exemption for income taxed at 
source are obviously more liberal than the Ameri- 
can credit for foreign taxes, as under them the State 
of fiscal domicile foregoes any claim to tax the in- 
come allocable to the other State, even though the 
latter’s rate is lower than its own. The exemption 
is usually more generous for the additional reason 
that the exempt foreign income is not included in 
the total income in determining the rate applicable 
to the domestic income which remains taxable in 
the country of domicile. In other words, the domes- 
tic income thereby escapes being artificially brought 
into the higher brackets of a progressive tax. There 
has long been a precedent in the United States 
Revenue Act for exempting foreign income, namely, 
the exemption of income earned abroad which is 
granted to a citizen of the United States who is a 
bona fide nonresident for more than six months dur- 
ing the taxable year.*® 





% Continued— 

The State of fiscal domicile in its assessment of the tax may 
apply the scale of taxation that would have been applicable if the 
income and capital, which under the present Convention are taxable 
only in the other State, had formed part of the income and capital 
taxable in the State of fiscal domicile.” (Collection, vol. VI, 


A variation is found in paragraph (a) of no. X relating to the 
Netherlands and in the treaty between the Netherlands and Belgium 
(final protocol, no. III, Collection, vol. VI, p. 13). The State of fiscal 
donieile shall assess its tax on the basis of the entire taxable income, 
but it shall deduct from the amount of the tax thus computed the tax 
which according to its own legislation is applicable exclusively to the 
income derived from the other State. This corresponds to a provision 
in the Netherlands law cited above. 

% Sec. 116(a), Revenue Act, 1936. 
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Obviously, if the full benefits are to be derived 
from the Government’s policy of promoting foreign 
trade, our exporters who have established sales 
branches or subsidiaries abroad should be protected 
in every way possible from double taxation. If, in 
addition to the present high costs of operation, these 
enterprises were forced to bear the burden of full 
taxation both here and abroad, the continuance of 
their foreign activity would become extremely diffi- 
cult, if not impossible. Companies persisting in 
their efforts to carry on foreign trade might be 
tempted, in order to avoid almost confiscatory mul- 
tiple taxation, to keep the profits abroad through 
building up plant and sales services there instead 
of in the United States, or to resort to various meth- 
ods of avoidance. In other words, the foreign tax 
credit keeps the door open to the bringing home of 
foreign income. These profits from abroad, after 
being paid out to the shareholders, employees and 
suppliers of the exporting enterprises, pass from 
hand to hand and the Treasury receives its share 
from each successive taxpayer. The importance of 
the flow into the United States of the income from 
the estimated ten per cent of our commerce which 
consists in international trade contributes immeas- 
urably to the employment of labor and the general 
welfare of the country. 


It is difficult to make a close comparison of the 

credit for foreign taxes in the United States law and 
the corresponding provisions in other laws because 
of the wide difference in the tax structures and the 
economic interests of the various countries. Never- 
theless, from the viewpoint of government revenues, 
the American credit provision is more advantageous 
than the United Kingdom exemption for British cor- 
porations with business establishments managed 
abroad because the latter relief applies only to the 
extent that income is not remitted to the United 
Kingdom. Having paid the local tax, such corpora- 
tions may feel constrained not to submit the income 
to taxation again in the United Kingdom but rather 
to use it in developing the plant or making other 
investments in the foreign country. Therefore, lit- 
tle of the foreign profit is likely to be converted into 
tax revenues of the United Kingdom, and at the 
same time, British industry and labor may be ad- 
versely affected by the retention of the income 
abroad. For similar reasons, the American credit 
system is preferable to the foreign provisions based 
on reciprocity insofar as branches or subsidiaries 
are established in countries not meeting this require- 
ment. 

The United States credit for foreign taxes has the 
advantage, from an administrative viewpoint, of 
applying equally to income derived by United States 
citizens and corporations from all foreign countries, 
and not depending upon reciprocal laws and treaty 
provisions which sometimes vary. Only insofar as 
resident aliens are concerned must the Bureau de- 
termine whether the country of which the alien is a 
citizen or subject grants an equivalent credit. 


From the viewpoint of our exporting enterprises, 
the American method is more advantageous than 
the system of Dominion income tax relief as applied 
generally in the British Empire, because the cor- 
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poration, instead of having to claim relief from each 
of the two governments concerned, looks to the 
United States government alone, and its protection 
is more complete. Furthermore, the British system 
is intended to place on a preferential basis trade 
within the Empire. On the contrary, our system of 
relief is predicated upon a world market for Ameri- 
can products, and our exporters receive equal treat- 
ment regardless of the foreign country in which they 
sell their goods. Consequently, from this stand- 
point our enterprises have an advantage over British 
enterprises trading outside the Empire which is 
needed to offset numerous trade handicaps. 

However, the foreign tax credit is not as advan- 
tageous as the provisions in the laws of France, 
Italy, Argentina, South Africa and other countries 
which tax only profits realized at home and exempt 
those allocable to an establishment in any other 
country. The enterprises of these countries do not 
have to make the complicated computation of the 
credit and pay to their home government the dif- 
ference between the home tax and the foreign tax 
on the foreign income, if the latter is lower. 

The wisdom of taxing profits of an enterprise 
only at the permanent establishment to which they 
are allocable is evidenced by the fact that this prin- 
ciple has been incorporated in over forty treaties. 
This Government should not lose much, of any, rev- 
enue, if it followed the example of other countries 
in exempting income: derived by American enter- 
prises through permanent establishments or subsid- 
iaries abroad. If it could not incorporate such an 
exemption in the law, it should maintain the foreign 
tax credit for general application, and might accord 
an exemption in treaties with countries having equal 
or higher tax rates. This should involve no loss of 
revenue but rather should tend to increase the inflow 
of foreign income and resultant taxes, and would 
save the taxpayers and Bureau officials a great deal 
of time and trouble in making the complex computa- 
tion of the double limitation on the credit in con- 


formity with extremely technical and restrictive 
rulings. 


Conclusion 


ECALLING the resolution voted at the 1930 

meeting of the American Bar Association in 
favor of the negotiation of further treaties to bring 
about the reduction of international double taxa- 
tion, it is respectfully suggested that: 


1. In order to facilitate the carrying out of the 
Administration’s policy of promoting American 
trade abroad, the provision for the credit for foreign 
taxes in section 131 should be applied so as to ful- 
fill its fundamental purpose, and should not be cur- 
tailed by technical and inconsistent limitations. 

2. If the co-operation of foreign governments to 
prevent fiscal evasion is desired, arrangements for 
that purpose should be incidental to agreements 
establishing fair bases of taxation for international 
commerce and investments and the prevention of 
international double taxation. 

3. In such agreements the present credit for for- 
eign taxes might be replaced, at least insofar as 
business income is concerned, by an exemption from 
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American tax for the income allocable to a per- 
manent establishment in the other contracting 
State. 

4. The treaties might contain provisions for the 
reciprocal exemption of patent and copyright royal- 
ties similar to Article IX of the Franco-American 
treaty, as well as for other classes of income. 

5. The provision for reducing the general with- 
holding rate of 10% to 5%, which is authorized by 
sections 21l(a) and 23l(a) of the 1936 act in the 
case of contiguous countries, should be extended to 
other countries in agreements according substan- 
tially equivalent advantages to United States citi- 
zens and corporations, including provisions to 
prevent extra-territorial taxation and international 
double taxation. 

6. In order to protect our enterprises from exces- 
sive and extra-territorial taxation abroad resulting 
from an improper allocation of income, and to re- 
duce thereby taxes which may be credited against 
the United States tax, the draft convention for the 
allocation of business income for tax purposes, for- 
mulated by the Fiscal Committee of the League of 
Nations, should be used as a basis for treaties with 
other countries, especially as this and other govern- 
ments have already indicated their willingness to 
do so. 

7. As liability to estate and inheritance taxes in 
two or more countries gives rise to virtual confisca- 
tion of the property or to recourse to tax avoidance, 
provisions to prevent this double liability should be 
incorporated in treaties. 
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Undistributed Profits and 
Business Fluctuations 
(Continued from page 74) 


de sac which prevents both business and consumer 
spending could be avoided. Moreover, the purchase 
of securities at artificial values (which their acqui- 
sition tends to enhance still more) would be cur- 
tailed. 

These objectives could be attained by classifying 
income corporations according to the rate of profits 
earned and applying a moderate progressive tax on 
the undistributed profits of each class of corporation 
whose rates would progress as the rate of profits 
rose. To illustrate, the following might be the 
schedule for such a tax after the allowance of a 
reasonable exemption : 


On undistributed profits Tax rate if profits rate is 


equal to 0-5 5-15 over 15 
less than 10% of adjusted net profits 0 5 10 
10%-20% ig = _ 1 6 12 
20% -40% ‘A - a 2 7 14 
40% -60% ee re ” " 2 8 16 
over 60% " . “ e 4 9 18 


This should not be confused with the excess profits 
tax. The latter is a necessary part of a fiscal sys- 
tem threatened either by war or by inflation and it 
should be retained. The former is not a substitute 
but a complement and views the excess profits as 
socially less desirable if undistributed. The admin- 
istrative difficulties involved in the measurement of 
the capital value of the investment are serious but 
neither new nor insuperable. 
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A tax which rises as the power of industry to 
earn income increases and falls when that power 
declines would help to adjust the burden to the 
tax paying capacity of business. If the corporation 
is young and needs more capital but has a high profit 
rate, it will be able to attract funds from the investment 
market and will not be hampered by a tax which 
forces dividends. If the enterprise is small and 
struggling with small earnings and insufficient re- 
sources, it will be automatically relieved of an oner- 
ous tax on undistributed profits. On the other hand, 
when prosperity brings large increases in earnings 
whose retention at that stage of the business cycle 
may be dangerous and harmful, the tax will operate 
at a high rate with the higher rate of profit. Thus 
prosperity may be prolonged through increases in 
consumer purchasing power together with a modera- 
tion of unwise plant expansion and a tempering of 
the demand for old securities. We created the new 
tax, as we have so many other New Deal measures, 
with too much haste, with too little thought. Some 
of its most objectionable features can be removed 
or modified. Modification is preferable to repeal 
until we have had time to learn a great deal more 
of an unprejudiced and unexcited character about 
it. Right now many people are hunting for some- 
thing upon which can be placed the blame for our 
current recession. The undistributed profits tax is 
one part of a very heavy burden of taxation which 
has been placed upon business and which stifles ini- 
tiative and produces pessimism. But it is no worse 
than many of the other taxes, and until govern- 
ment expenditures have been reduced to a level 
which we can afford, we must foot the bill, even 
though the process is painful. 


Deductions from Gross Income— 
Taxpayer on the Cash Receipts and 


Disbursements Basis 
(Continued from page 81) 

that year and not previously. In the present instance, the 
expense could not be attributed to earlier years, for it 
was neither paid nor incurred in those years. There was 
no earlier accrual of liability. It was deductible in the year 
1920 or not at all. Being deductible as a reasonable pay- 
ment, there was no authority vested in the Commissioner 
to disregard the actual transaction and to readjust the in- 
come on another basis which did not respond to the facts.” 
(Italics supplied.) 


So in the DeBlois case, if the insurance premium 
was an ordinary and necessary expense, it was de- 
ductible in the year when paid, or not at all, and 
it would seem that the Commissioner was without 
power to allocate a portion of the premium to later 
years, in which the liability was neither incurred 
nor paid. 

On the other hand, the Government, as a basis for 
G. C. M. 13148, supra, has the authority of Central 
Bank Block Ass'n v. Commissioner, supra, and Spinks 
Realty Co. v. Commissioner, supra, that considering 
the item as a business expense only a portion of it 
is allocable to the first year.’ 

The question is an important one, and a decision 
in the DeBlois case by the First Circuit will be 
looked forward to with interest. 


1And see First National Bank v. United States, (U. S. Dist. Ct. 
W. Dist. of Tenn., W. Div.) ry! 21, 1937, 374 CCH { 9442; Galatoire 
Bros. v. Lines, (C. C. A. 5), 23 F. (2d) 675. 
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Reviews 

Our California State Taxes—Facts and Problems, by 
H. Dewey Anderson. Stanford University Press, Stanford 
University, California. pp. 305. Price $4.79. 

“This book is intended for California citizens generally 
who desire information concerning taxation. More particu- 
larly, it should be used by study groups in women’s clubs, 
parent-teacher associations, and adult and naturalization 
classes, and as a reference text in senior high schools and 
in junior and senior colleges within the state. 

“Available with the book are fourteen four-page outlines 
embodying in condensed form the topics and the material 
of each chapter in the book. . . .” (Preface.) 

From this it is at once apparent that the book is neither 
legalistic in presentation nor technical in scope, except 
insofar as the latter includes the subjects of yields, inci- 
dence and general fairness. 

The book opens with a review of the needs for revenue 
and the services demanded of the modern state govern- 
ment; the state budgetary system; the revenue resources 
of the state and the extent to which they are taxed or would 
bear taxation; and criteria of sound and unsound, fair and 
unfair, taxes. 

Two-thirds of the book is devoted to analyses of the sales 
tax, proposed gross receipts and gross income taxes, the 
personal net income tax, inheritance tax and the various 
business, corporation and property taxes. Each is analyzed 
as to general operation, history, incidence, proponents and 
opponents, its part in the revenue system and recommenda- 
tions as to retention, modification or rejection. 

Finally, various tax plans advocated in recent years are 
briefly reviewed and criticized—the WHearst, Merriam, 
Teachers’ Association, Progressive Bloc and other plans. 

In general, the author’s views are “liberal” in the sense 
that he strongly opposes sales and gross income taxes as 
unduly burdening the lower and middle classes. He favors, 
instead, substantial income, inheritance and corporation 
taxes as tending to shift a fairer portion of the tax burden 
to those able to bear it, and discounts the suggestion that 
such taxes tend to drive capital out of the state. 

Without attempting to evaluate the author’s theories, it 
may be said that the book is undisputably interesting and 
instructive. Little-known history of each tax, such as 
ancient, medieval and modern counterparts, the develop- 
ment of each tax in other countries and states, and many 
allusions to California economic and political conditions 
make the book most readable. Also, it is replete with val- 
uable statistical data and the results of various studies, and 
is so up-to-date as to cover all 1937 amendments and to 
allude to the death of John D. Rockefeller.—James L. 
lVatson. 


Uniform System of Accounts for Class I Motor Carriers 
under Act of 1935. Government Printing Office, Wash- 
ington, D. C. pp. VII, 117. 

This long awaited regulation made its appearance in 
mid-December, 1937, just too late to be noted in our January 
issue. It is to be regularly printed and sold by the Super- 
intendent of Documents, Government Printing Office, 
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Washington, D. C., to whom requests for copies should be 
addressed. 

There are many tax facets to this excellent accounting 
code. We predict the same annoyance to the users thereof 
as national banks and railroads have experienced. For 
example, take Item 19c, page 15: “Any unit of property 
having a cost not in excess of $50. may be charged to the 
appropriate expense.” ‘This is common sense, but see what 
a revenue agent says if you do that toa second-hand type- 
writer. Another fertile source of conflict is in Account 
1890B, page 50, providing for property retired or abandoned. 

Special accounts are provided for law (not legal) ex- 
penses, 4620, and auditing expenses, 4651. One and one- 
half pages are devoted to the tax account, 5200. But income 
taxes are deemed a non-operating expense, and assigned a 
special account, 8000, under Income Deductions. We agree 
with that heartily.—Lewis Gluick. 
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Distraint under the Federal Revenue Laws, by Kingman 
Brewster. National Law Book Co. , Washington, D. C. 
pp. xiv, 200. Price $3.50. 
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Angeles. pp. 40. Price $2.00. 
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x, 533. Price $1.40. 
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xxxii, 520. Price $2.00. 
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University of Chicago Press, Chicago. pp. ix, 169. Price $3.09. 
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Capital Assets—Determination of Period for Which Held. 
—Where a trust is revocable by the grantor during his life- 
time and the grantor dies without exercising his power of 
revocation, the period of holding of capital assets by the 
trustee, under section 117 of the Revenue Act of 1934, starts 
to run from the date of death of the grantor and not from 
the date the assets were transferred to the trustee under 
the terms of the trust instrument.—G, C. M. 19347, 1938-2-9136 
(p. 4). 


Credit for Dividends Paid—Dividend Carry-Over.—The 
M Cor»oration, whose taxable year began on January 1, 
1936 is not prohibited from obtaining the benefit of a divi- 
dend carry-over from the taxable year 1936 under section 
27(b) of the Revenue Act of 1936 by reason of having been 
exempt during that year under section 14(d)2 from the surtax 


on undistributed profits —G. C. M. 19199, X VI-49-9071 (p. 4). 


Deductions from Gross Income.—Whiere the carriers’ tax 
imposed by the Carriers Taxing Act of 1935 (49 Stat., 974) 
was not paid by carriers not parties to the suit instituted in 
the courts of the District of Columbia to enjoin collection 
of the tax and a deduction for such tax was not claimed in 
the respective carriers’ income tax returns for 1936, there 
are no adjustments to be made with respect to the carriers’ 
tax in such income tax returns for that year or subsequent 
vears.—I. T. 3149, 1938-2-1934 (p. 2). 


Deductions from Gross Income—Alabama Sales Tax.— 
Advice is requested as to the deductibility for Federal in- 
come tax purposes of the Alabama sales tax. 

The tax is imposed under the terms of an act approved 
February 23, 1937 (H. B. No. 179, Laws of 1936, second 
special session), is effective as to sales from March 1, 1937, 
to September 30, 1939, and repeals the gross receipts tax in 
effect from January 1 to March 1, 1937. Provisions of the 
act pertinent to the question are as follows: 

Section 1. a) That when used in the following sections of 
ein 

* * at ~ x * 


(f) The word ‘‘taxpayer’’ means any person liable for taxes 
hereunder. 
x ae * * & * 

Sec. 2. There is hereby levied * * * and shall be collected 
. * privilege or license tax against the person on account of 
the business activities and in the amount to be determined by 
the application of rates against gross sales, or gross receipts, as 

the case may be, as follows: 

(a) Upon every person, firm or corporation engaged or continu- 
ing within this State in business of selling at retail any tangible 
personal property whatsoever, * * * an amount equal to 2 
per cent of the gross proceeds of sales of the business, except 
where a different amount is expressly provided herein. * * * 

(b) Upon every person, firm or corporation engaged or continu- 
ing within this State in the business of selling any automotive 
vehicle, an amount equal to one-half of 1 per cent of the gross 
proceeds of the sale of said automotive vehicle. 

(c) Upon every person, firm or corporation engaged or continu- 
tinuing within this State in the business of conducting places of 
amusement and/or entertainment * * * an amount equal to 
2 per cent of the gross receipts of any such business. 

(d) A situs is hereby declared to exist for the purpose of this 
act and there is hereby levied a tax of 2 per’ cent on the fair 
market value of goods, wares and merchandise, motor vehicles, 
radio receiving sets, phonograph mechanisms, and all articles of 
trade imported or brought into this State by any consumer on 
which the tax herein levied has not been paid; * * * 

(e) A license tax is hereby levied upon all salesmen and 
solicitors whose stock of goods, wares and merchandise are 
located without the State of Alabama and on which the tax 
herein levied is not paid befure delivery to the consumer based 
upon 2 per cent of the fair market value of the goods, wares 
and merchandise sold to consumers, within this State, by the 
solicitors or salesmen. The price charged to the consumer or 
user for the goods, wares and merchandise shall be prima facie 
evidence of their fair market value. * * * 

. “- a a * * 

Sec. 3. If any person * * * shall engage in or continue in 
any business for which a privilege tax is imposed by section 2 
of this act, * * he shall apply for and obtain from the 
commission a license to engage in and to conduct such business 
for the current tax year upon the condition that he shall pay the 
taxes accruing to the State of Alabama under the provisions of 
this act, * = ° 

% * * * * . 

Sec. 24. It shall be unlawful for any person, firm, corporation, 
association or copartnership engaged in or continuing within this 
State in the business for which a license or privilege tax is 
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required by this act to fail or refuse to add to the sales price and 
collect from the purchaser the amount due by the taxpayer on 
account of said tax provided, herein, or the amount due by said 
taxpayer on account of any taxes provided herein, or the amount 
due by said taxpayer on account of any taxes provided under 
this act, or who shall refund or offer to refund all or any part of 
the amount collected, or absorb or advertise directly or indirectly 
the absorption or refund of said tax or any portion of the same. 
a % * ae bo Bo 


Provision is made for refund to the taxpayer in the event 
of error and the tax is made a lien upon the personal prop- 
erty of the one subject to the tax. 

Section 23(c) of the Revenue Act of 1936 provides that 
in computing net income there shall be allowed as deduc- 
tions taxes paid or accrued within the taxable year, with 
certain exceptions not here material. Article 23(c)-1 of 
Regulations 94, relating to the Revenue Act of 1936, pro- 
vides that in general taxes are deductible only by the person 
upon whom they are imposed. In Doby et al. v. State Tax 
Commission (174 So., 233, decided May 6, 1937), the Supreme 
Court of Alabama stated in part in passing upon certain 
questions raised under the act now under consideration 
hat: 

’ The retailer is the ‘‘taxpayer,’’ the person liable to the State 
for the tax. He is the person required to take out the license under 
section 3, the person required to make returns and pay the tax 
to the State Tax Commission under sections 5 and 6; the person 
required to keep records under section 8; the person on whose 


personal property a lien is declared as security for the tax under 
section 9. 
% 


” 
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* * * This section [section 24, supra], quite clearly, does not 
confiict with nor modify other portions of the act defining who 
is the taxpayer. ‘The taxpayer, the seller, is charged with the 
mandatory duty to add the amount of the tax to his sales price 
w ca % 
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In the light of that decision and in view of the apparent 
intent of the State legislature to impose the sales tax upon 
the vendor for the privilege of engaging in the business of 
making sales in the State, it is held that the vendor may 
deduct the amount of such tax paid by him in his Federal 
income tax return. The tax may not be deducted, however, 
unless the amount collected by the vendor on account of 
the tax has been included in his gross income, nor is the 
tax deductible if it has been refunded to him. Furthermore, 
the tax may not be deducted separately as a tax if it is 
added to or made a part of the vendor’s business expenses 
or is otherwise used to reduce his net income, The purchaser 
or consumer paying the amount of the tax to the vendor 
may not deduct this amount as a tax notwithstanding it is 
passed on to him by the vendor. 

A consumer bringing into the State goods on which the 
tax has not been paid and paying the tax directly to the 
State (see section 2(d)) is entitled to deduct the amount 


thereof as a tax in his Federal income tax return.—I. T. 
3146, X VI-52-9111 (p. 1). 


Deductions from Gross Income—Pennsylvania Corporate 
Income Tax.—The excise tax imposed by the Pennsylvania 
Corporate Income Tax Act No. 91, as amended by Act No. 
52, approved August 7, 1936, which is based upon net income, 
is deductible by a taxpayer reporting on the accrual basis 
for the taxable year in which the income is earned.—lI. T. 
3141, X VI-49-9070 (p. 3). 


Deductions from Gross Income—South Carolina Gasoline 
Tax.—The gasoline tax imposed by the State of South 
Carolina (ch. 107, Code of Laws of South Carolina, 1932) 
is deductible as a tax by the vendor or distributor and not 
by the purchaser or consumer.—I. T. 3145, XVI-51-9100 
(p. 4). 


Deductions from Gross Income—Tennessee Gross Re- 
ceipts Tax.—The Tennessee gross receipts tax imposed on 
transportation companies for the privilege of doing business 
for the fiscal year beginning July 1, 1937, became an accrued 
liability on that date and is an allowable deduction for 
Federal income tax purposes in the taxpayer’s return for 
the year, fiscal or calendar, in which July 1, 1937, falls, not- 
withstanding the fact that the tax is measured by the gross 
receipts of the preceding fiscal or calendar year, as the case 
may be, ended prior to that date—I. T. 3150, 1938-2-9135 
(p. 3). 
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U. S. Supreme Court 


Cash Received by Corporation on Reorganization—Tax- 
ability—A corporation is taxable on that part of the cash 
received on a reorganization exchange in 1928 which, 
though distributed to its shareholders, was applied by the 
latter toward the payment of the corporation’s debts, in 
accordance with agreement entered into with the share- 
holders. 

Affirming Circuit Court of Appeals, Eighth Circuit, 89 
Fed. (2d) 711, which reversed 34 BTA 145, Dec. 9265.—U. S. 
Supreme Court, in Minnesota Tea Co. v. Guy T. Helvering, 
Commissioner of Internal Revenue. No. 106, October Term, 
1937. 

Credit for Foreign Taxes.—A citizen of the United States 
who receives dividends from a British corporation is not 
entitled to a credit under Section 131 (a) (1) of the 1928 Act 
for the British taxes “appropriate” to the dividends. Nor 
are such taxes deductible under Section 23 (c) (2) of the 
Act, since the taxpayer neither paid nor became subject to 
the foreign taxes. Three dissents. 

Affirming Second Circuit, 86 Fed. (2d) 718, which affirmed 
33 BTA 127, Dec. 9083, and reversing Third Circuit, 91 Fed. 
(2d) 534, which reversed 33 BTA 127, Dec. 9083.—U. S. 
Supreme Court, in Mary Duke Biddle v. Commissioner of 
Internal Revenue. Guy T. Helvering, Commissioner of Internal 
Revenue, v. George IV’. Elkins. Nos. 55 and 505, October Term, 
1937. 

Refund Claim—Amendment—Timeliness.—A mendment of 
previously timely filed refund claim was not timely when 
made after the time for filing a claim but before action 
was taken by the Commissioner on the first claim, where 
the specifically named grounds in the first claim were 
entirely different from those in the amendment. The de- 
mand in the original claim for refund of any greater sum 
than that stated which might be found due the taxpayer 
did not call for a general audit by the Commissioner. 

Reversing Court of Claims decision, 17 Fed. Supp. 980. 
—U. S. Supreme Court, in The United States v. Mabel S. 
Andrews, Exrx., Estate of Matthew Andrews, Deceased. No. 
48, October Term, 1937. | 


Where a timely filed refund claim stated two specific 
grounds, an amendment of the claim, after the time for 
ling a new claim, was not timely where it stated an 
entirely different ground in substitution of the grounds in 
the original claim. The fact that the Commissioner had 
not acted on the original claim at the time of the amend- 
ment is immaterial as is also the fact that he considered 
the grounds in the amendment. He was without power, 
under the statute, to consider them. 

Reversing Circuit Court of Appeals, Ninth Circuit, 89 
Fed. (2d) 749.—U. S. Supreme Court in The United States 
of America v. Garbutt Oil Co., No. 262, October Term, 1937. 


Stock Corporation Participating in, but Not a Party to 
Reorganization.—The A company conceived and consum- 
mated a plan for consolidating three competitive com- 
panies into a new company controlled by A. The stockholders 
of the three competitive companies received cash, stock in 
the new company, and stock in A. Following Groman wv. 
Com. (384 CCH § 9003), it is held that the participation of 
A in the consolidation was not such as to make it “a party 
to a reorganization” within the meaning of section 112 of 
the 1928 Act, and its stock is therefore considered ‘other 
property” on which gain is taxable. Three dissents. 

Reversing decision of the Third Circuit, 87 Fed. (2d) 
827, which aff'd Board of Tax Appeals decision, 33 BTA 
10, Dec. 9067.—U. S. Supreme Court, in Guy T. Helvering, 
Commissioner of Internal Revenue v. Raymond I. Bashford. 
No. 33, October Term, 1937. 


Stock Dividends under 1928 Act—Basis for Gain or Loss 
—Capital Gains—Unsound Reason—Effect on Validity of 
Deficiency.—A stock dividend was paid to holders of com- 
mon stock in preferred stock by a corporation having both 
common and preferred stock outstanding at the time of 
declaration. The fact that such stock dividend resulted in 
a change of taxpayer’s proportionate interest in the cor- 
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poration did not make the stock dividend taxable under the 
1928 Act, which expressly provided that a stock dividend 
shall not be subject to tax. 

Since the stock so received cost the taxpayer nothing, 
its basis was zero and the entire proceeds were taxable. 

The stock-dividend stock not having been held for more 
than two years, the gain was not taxable as capital gain 
under the 1928 Act. 

Where the Commissioner was right in his determi- 
nation of additional taxes, the Board was right in affirming 
his decision although his reasons assigned for the defi- 
ciency were wrong. Similarly, the Board’s affirmance 
should have been sustained by the Court of Appeals even 
if the Board gave a wrong reason for its action. If the 
Court of Appeals had accepted the alternative theory 
urged for the first time in the appellate court by the 
Commissioner (which it should have done), the taxpayer 
should have had an opportunity to present facts which 
would effect the result. He is given leave to apply to the 
lower court for that purpose. 

Affirming as to the first and fourth issues, and reversing 
as to the second issue, Circuit Court of Appeals for the 
Seventh Circuit, 87 Fed. (2d) 125, which reversed Board 
of Tax Appeals decision, 32 BTA 820, Dec. 9002.—U. S. 
Supreme Court, in Guy T. Helvering, Commissioner of In- 
a Revenue v. H. C. Gowran. No. 27, October Term, 


Stock Dividends under 1928 Act—New Issue on Appeal 
—Remand to Board for Consideration of Issue Acquiesced 
in—On authority of Helvering v. Gowran, supra, the Court 
holds that a dividend in preferred stock on common stock 
was not taxable under the 1928 Act. 

While a decision of the Board may be sustained without 
cross appeal although it rested on an erroneous ground, 
the Commissioner could not without cross appeal, attack 
the judgment of the Board on an issue which it decided 
against him, by raising a new issue on taxpayer’s appeal 
from its decision. Two dissents. 

Court refuses Commissioner’s request, no good reason 
being shown, and Commissioner having acquiesced in the 
Board’s decision. 

Affirming Circuit Court of Appeals for the Second Cir- 
cuit, 88 Fed. (2d) 3, which reversed Board of Tax Appeals 
memorandum decision.—U. S. Supreme Court, in Guy T. 
Helvering, Commissioner of Internal Revenue v. Annie M. 
Pfeiffer. No. 29, October Term, 1937. 


Appellate and Lower Courts 


Additional Compensation Paid Corporate Officers for 
Prior Services—Non-Deductible on Accrual Basis.—In 
1912 the stockholders of the petitioner corporation voted 
that for each year, in addition to stipulated salaries, cer- 
tain officers of the corporation should be paid additional 
compensation based on profits. Extra compensation for 
each of the years 1912 to 1927 was paid and in 1928 as the 
result of threatened litigation by the officers for additional 
compensation based upon a recomputation of past profits, 
the claimed additional compensation for prior years was 
paid to the officers by the corporation. Inasmuch as the 
corporation was on the accrual basis, the additional com- 
pensation was deductible only in the year in which in- 
curred, and therefore was not deductible in 1928. 

Affirming Board of Tax Appeals decision, 32 BTA 991, 
Dec. 9025.—U. S. Circuit Court of Appeals, Sixth Circuit, 
in American Snuff Co. v. Commissioner of Internal Revenue. 


No. 7277. 


Admissions Tax.—Intercollegiate football contests con- 
ducted by the University System of Georgia are held to 
have been part of the essential governmental function of 
education at a state university. The statute with respect toa 
tax on admissions is therefore held not applicable. Dissent- 
ing opinion was filed. 

Affirming District Court decision, 18 Fed. Supp. 62.— 
U. S. Circuit Court of Appeals, Fifth Circuit. in I1’. E. Page, 
Collector of Internal Revenue for the Dist. of Georgia 
(Marion H, Allen, Collector, Etc., Substituted in Place of 
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lt’. i. Page, Collector, Etc., Deceased) v. Regents of the Uni- 
versity System of Georgia. No. 8466. 


Bad Debt Deduction Allowed as to Bonds.—The Court 
holds that the taxpayer ascertained in 1932, rather than in 
a prior year, that certain bonds were worthless. Inas- 
much as he also charged them off in that year, a bad debt 
deduction was allowable.—U. S. District Court, Eastern 
District of Pennsylvania, in Jesse Bolles Warriner v. Walter 
!, Rothenstes, Collector of Internal Revenue. Law No. 19388, 
October Term, 1936, 


Bankhead Cotton Control Act—Recovery of Taxes Paid. 
—The Bankhead Act “shares the fate of the Agricultural 
Adjustment Act.” The latter having been held invalid by 
the Supreme Court, taxes paid under the former are re- 
coverable. 

Affirming istrict Court decision—U. S. Circuit Court of 
Appeals, Fifth Circuit, in United States v. Lee Moor, No. 844. 


Basis of Gain or Loss—Sales of Stock Acquired by 
Beneficiaries of a Trust.—The petitioner and his two broth- 
ers were executors of the estate of their father, who died 
in 1909, and were also trustees and beneficiaries of a trust 
created by the will of their father. In 1919 they sold to 
themselves as individuals the corporate stock comprising 
the corpus of the trust at $100 a share, giving their prom- 
issory notes therefor, which were returned to them on final 
distribution of the estate. The transfer agent of the cor- 
poration refused to recognize the transaction as a sale, 
but as a result of litigation the sale was upheld as a valid 
sale. The stock thus acquired by the petitioner was ex- 
changed for other stock in 1928 pursuant to a plan of re- 
organization, and the new stock was sold by the petitioner 
in 1930. It is held that the basis for the stock sold is the 
basis of the stock exchanged therefor in reorganization, 
and that the basis of the latter stock is the price paid 
therefor, $100, which was the price agreed upon by the 
trustees, notwithstanding the fact that at the time of the 
sale by them the conceded fair market value of the stock 
was $800. “What was in fact done should determine the 
liability.” 

Reversing Board of Tax Appeals decision, 33 BTA 1151, 
Dec. 9235.—U. S. Circuit Court of Appeals, Second Circuit, 
in Commissioner of Internal Revenue v. Irving S. Merrell, 
Irving S. Merrell v. Commissioner of Internal Revenue. 


Charitable Donations—Deductibility.—Upon the facts, 
decedent, a resident of Connecticut, created three trusts 
by his will. Pursuant to decedent’s will, plaintiff, in 1929, 
1930, and 1931, set aside certain income from one of the 
trusts for the benefit of two exempt educational institu- 
tions. Such income was therefore not taxable to that 
trust.—U. S. District Court, Dist. of Connecticut in Hart- 
ford National Bank and Trust Co., Trustee under the |Vill of 
Charles Boswell, Deceased v. Hartford-Connecticut Trust Co., 
Exr. Estate of Robert O. Eaton, Deceased. Hartford Na- 
tional Bank and Trust Co., Trustee under the Will of Charles 
Boswell, Deceased v. Edward G. Dolan, Collector of Internal 
Revenue. Law Nos. 3672, 3673. 


Claims for Refund—Petition and Notice Within Two- 
Year Period—Timeliness of Suit—vTaxpayer’s claim for 
refund of 1917 to 1921 taxes was rejected March 22, 1927. 
Where petition to recover was filed March 21, 1929, but 
notice was not served upon the United States attorney 
until March 25, 1929, suit is held untimely. Dissenting 
opinion was filed. 

Affirming District Court decision.—U. S. Circuit Court 
of Appeals, First Circuit, in Bates Manufacturing Co. v. 
United States of America. No. 3280, October Term, 1937. 

Depletion—Right to Deduction.—The A company bought 
two culm banks from the B company, agreeing to pay 
therefor 80 cents for every ton of marketable coal extracted. 
The C company bought from the A company the same 
culm banks, in consideration of an agreement to pay the 
sums due from A company to B company, and to pay the 
further sum of 80 cents for every ton of marketable coal 
extracted and to issue to the A company $175,000 in par 
value of the capital stock of the C company. The Court 
holds that the A company is not entitled to a deduction 
for depletion, its profit — the sale price minus its cost 
and expenses, if any. Likewise a deduction for depletion 
is denied to the C company, and its profits are the sum 
received from the sale of coal, less the cost of marketing 
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and extracting and the price paid for the coal. The tax against 
the A company was properly assessed on the basis of its 
profits, as was the tax against the C company, except that 
there should be allowed, as a deduction against the sale 
price received by the C company, the $175,CCO par value 
of stock paid to the A company in purchase of the cutin 
banks.—U. S. District Court, Eastern District of Pennsy|- 
vania, in Locust Dale Coal Co. v. United States of America. 
No. 16216 Assumpsit, March Term, 1931. 


Depletion—Valuation of Mining Property.—The petitioner 
acquired certain leases of property containing deposits of 
rock asphalt (some of which were later discovered to be 
of no value) in exchange for cash, stock, and bonds. The 
Board of Tax Appeals, on the ground of insufficient evi- 
dence, denied to petitioner a deduction for depletion and 
refused a motion for reconsideration, upon motion made, 
on the ground of newly discovered evidence. This Court, 
upon review, remands the case to the Board for reconsid- 
eration of the testimony and consideration of subsequently 
acquired evidence, holding that upon the record there was 
sufficient evidence from which the Board could have made a 
reasonable estimate of some if not all of the factors upon 
which depletion is computed, there being a showing that 
there was some value to the stocks and bonds surrendered, 
to mineral content, and to mineral sold. 

Reversing Board of Tax Appeals memorandum decision. 
—U. S. Court of Appeals for the District of Columbia, 
in Ohio Valley Rock Asphalt Co., Inc. v. Guy T. Helvering, 
Commissioner of Internal Revenue. Nos. 6452 and 6453. 


Gift Tax Paid in 1925—Deductibility—Timeliness of 
Refund Claim.—Gift tax paid in 1925 is deductible from 
taxpayer’s 1925 income under section 214(a) of the Revenue 
Acts of 1924 and 1926. 

Taxpayer filed his claim for refund of 1925 tax on March 
12, 1930, within four years from the date the tax was paid. 
On January 10, 1935, the Commissioner held a hearing 
on the claim, and on January 16, 1935, he formally rejected 
it. Suit was filed by the taxpayer on January 9, 1937. 
The Court holds that the hearing on the merits on Janu- 
ary 10, 1935, amounted to a reopening and reconsideration 
of the refund claim which was not finally rejected until 
January 16, 1935. The claim, therefore, having been filed 
within four years from the date the tax for the year 1925 
was paid, was timely, and suit thereon was not barred.— 
U. S. District Court, Northern District of Illinois, Eastern 
Division, in First National Bank of Chicago, Admr. v. The 
United States. No. 46018. 


Gross Income—Oil Royalties Paid to Taxpayer’s As- 
signor.—Taxpayer as assignee of oil and gas leases was 
not required to include in its gross income for 1923, 1924, 
and 1925 money paid by the purchasers of the oil directly 
to the taxpayer’s assignor pursuant to the terms of the 
assignment. 

Reversing Board of Tax Appeals decision, 33 BTA 774, 
Dec. 9182.—U. S. Circuit Court of Appeals, Ninth Circuit, 
in Holly Development Co. v. Commissioner of Internal Rev- 
enue. No. 8456. 


Joint or Separate Returns—Representations by Deputy 
Collectors Not Binding on U. S.—The Court holds that 
representations by Deputy Collectors as to the effect of 
filing of joint or separate returns, though the information 
was erroneous, is not binding on the United States.—U. S. 
District Court, Southern Dist. of Cal., Central Division, 
in George L. Binder et al. v. Galen H. Welch, Etc. Robert R. 
McLachlen v. Galen H. Welch, Etc. Carl A. Johnson v. Galen 
H. Welch, Etc. Frederick F. Hahn v. Galen H. Welch, Etc. 
Law Nos. 6857-H, 6869-H, 6893-H, 7087-H 

Lessee Improvements—Not Income to Lessor.—The 
Court holds that improvements to leased’ property are not 
taxable income to the lessor. Regardless of contrary pro- 
visions in the Regulations, the Sixteenth Amendment does 
not permit the taxing of such income. Pertinent decisions 
reviewed.—U. S. District Court, District of Maryland, in 
Carl G. Hilgenberg v. United States. Law No. 6043. 

Presumption of Correctness.—Where taxpayer filed no 
return and a return was prepared by an agent of the Col- 
lector, in which income taxable in the following year was 
erroneously included and certain deductions were allowed, 
the burden of showing the correctness of such deductions 
on the return so prepared is not on the taxpayer where 
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the Commissioner, in a suit for recovery by the taxpayer, 
challenges the correctness of the deductions. “* * * if 
there was any presumption it would be that after the 
Government agent had made an investigation and himself 
made out the return the presumption would be that such 
matters as deductions were properly taken into considera- 
tion and in a general way correctly included in the report.” 

—U. S. Court of Claims, in McNeill-Allman Construction 
‘o., Inc., W. E. McNeill, Lee Allman and John Allman v. 
United States. No. 42940. 


Second Mortgages Retired at Less Than Face Value.— 
Where a stockholder purchased the corporation’s own sec- 
ond mortgage notes for less than face value in 1931, and 
turned them over to the corporation at the same price, 
the excess of the face value over the retirement price was 
not a contribution of additional capital by the stockholder, 
but was income taxable to the corporation.—U. S. Circuit 
Court of Appeals, Fifth Circuit, in Briarcliff Investment Co. 
v. Commissioner of Internal Revenue. No. 8159 


Stamp Tax on Stock Transfers.—Where an investment 
trust had acquired certificates of a voting trust, and sold 
these certificates (representing beneficial interests in the 
stock of the voting trust) to the public, no transfer tax 
was due under Schedule A-3 of Title VIII of the 1926 
Act—uU. S. District Court, Dist. of Massachusetts, in 
G. Bramwell Baker et al. v. United States. Law No. 5937. 


Stamp Taxes—Conditional Obligations.—Bonds of a cor- 
poration purchased by installment payments are, under 
section 800 of the 1924 and 1926 Acts, corporate securities, 
the statute making no distinction between conditional and 
unconditional obligations. Such bonds are subject to stamp 
tax on their issue at their face amount and not upon the 
amount paid thereon at the date of issue. 


Reversing District Court decision.—U. S. Circuit Court 
of Appeals, Tenth Circuit, in H. H. Motter, Collector of 
Internal Revenue for the District of Kansas v. The Bankers 
Mortgage Co. of Topeka and F. L. Campbell, Trustee of The 
—* Mortgage Co. of Topeka. No. 1571, September Term, 
1 5 


Stamp Taxes—Suit for Recovery.—Taxpayer paid only a 
part of a stamp-tax assessment based upon several trans- 
actions in 1932 involving “stock” transfers. The Court 
holds that the instant assessment being divisible, the tax- 
payer may sue for recovery of only that part paid without 
payment of the entire assessment. However, the Govern- 
ment may pursue its remedies for collection of the alleged 
unpaid balance. Motion to dismiss suit is denied.—U. S. 
District Court, Dist. of New Jersey, in John F. Friebele v 
l'nited States of America. Law No. 5480. 


State Officers—Official Court Reporter.—Amounts re- 
ceived by an official State court reporter, from parties to 
litigation, for transcripts of stenographic minutes are not 
exempt from federal income tax, inasmuch as such service 
was not “essentially governmental.” 


Affirming Board of Tax Appeals decision, 34 BTA 654.— 
U. S. Circuit Court of Appeals, Second Circuit, in Ned R. 
Harman v. Guy T. Helvering, Commissioner of Internal 
Revenue. 


Stock Losses—Limitations—Commissions—Deductibility 
as Expense.—Taxpayer, a member of a joint venture, held 
to be a partnership, and engaged in the stock brokerage 
business, operated three securities trading accounts as an 
individual and operated four other trading accounts jointly 
with another individual. All shares sold through the seven 
accounts had been held less than two years, and under 
the 1932 Act were “non-capital” assets. Petitioner in his 
1932 return offset his share of profits arising from the four 
accounts against the losses from the three accounts. Sec- 
tion 23(r) of the 1932 Act is held to be constitutional. 
The petitioner may not offset his gains from the four joint 
accounts against his losses on the three accounts which 
he operated individually. 

If the commissions on sales and purchases of securities 
are to be regarded as an expense of a trade or business 
carried on by the petitioner, such commissions are de- 
— business expenses under section 23(a) of the 1932 

ct 

Affirming as to the first issue, and reversing and remand- 
ing, as to the second i issue, Board of Tax Appeals decision, 
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35 BTA 804, Dec. 9615.—U. S. Circuit Court of Appeals, 
Second Circuit, in Robert C. Winmill v. Commissioner of 
Internal Revenue. 


Stocks—Valuation.—Upon the facts, the Court deter- 
mines that certain stock sold by the petitioners in 1927 had 
no fair market value upon its issuance in 1920. Therefore, 
the amounts received upon the sale of the stock were cor- 
rectly reported as income.—U. S. District Court, Southern 
Dist. of West Virginia, in Anna Lee Rosenblatt v. United 
States of America. A. M. Rosenblatt v. United States of 
America. Nos. 3252, 3253. 


Suit for Refund—Jurisdiction——Where a copy of the pe- 
tition in a suit for refund was mailed to the Attorney Gen- 
eral and where the United States District Attorney 
acknowledged and accepted service by a written endorsement 
to that effect on the original petition filed with the clerk 
of the District Court, the fact that no affidavit of service 
was filed with the clerk does not deprive the court of 
jurisdiction.—U. S. District Court, Western Dist. of Penn- 
sylvania, in Miriam G. Hostetter v. United States of America. 
D. Herbert Hostetter, Jr. v. United States of America, Miriam 
Hostetter Young v. United States of America, Helene Hos- 
tetter Griffith v. United States of America, Fidelity Trust Co., 
Miriam G. Hostetter and Helene Hostetter Griffith, Trustees 
under the Last Will and Testament of D. Herbert Hostetter, 
— v. United States of America. Law Nos. 7769-7772, 

Transferee Liability—Timeliness of Suit for Collection 
of 1920 Taxes.—Suit in equity is commenced when bill is 
filed, not when process is issued. Appellant’s bill, filed 
2 days before limitation period had run but with respect 
to which process was not served on some defendants until 
40 and 60 days thereafter, is held to have been filed in good 
faith, and therefore, dismissal of the suit by the District 
Court for lack of timeliness was error. 

Reversing District Court decision—U. S. Circuit Court of 
Appeals, Fifth Circuit, in United States of America v. G. L. 
Adams etal. No. 8426. 
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Significant Dicisions of the Board of Tax Appeals 


Bad Debts—Ascertainment of Worthlessness.—Where a 
person of ordinary prudence under similar circumstances 
would have ascertained the worthlessness of debts prior to 
the taxable year, it is held that petitioner will be considered 
as having ascertained their worthlessness at that time. 
It is held, further, that where a person of ordinary prudence 
under similar circumstances would have known that ad- 
vances made by petitioner to a corporation during the 
taxable year would not be repaid, such advances were not 
loans and are not deductible as bad debts.—Ellen Hyde 
Scovill uv. Commissioner, Decision 9841 [CCH]; Docket 
81308. 36 BTA —, No. 177. 


Community Property v. Separate Property.—The peti- 
tioner performed services in connection with the promo- 
tion of a corporation in 1917 while he and his wife were 
domiciled in the State of New York, in consideration for 
which he became a “Permanent Director,” and, as such, 
was to receive a certain percentage of the cash or other 
corporate assets to be distributed as dividends or other- 
wise under the contract. The petitioner and his wife later, 
but prior to July 29, 1927, became domiciled in the State 
of California. It is held that the income received in 1930 
by the petitioner, as such permanent director, was from his 
separate property acquired prior to July 29, 1927. There- 


fore, it was his separate income and taxable to him in its 
entirety —W’. L. Honnold v. Commissioner, Decision 9837 
{CCH]; Docket 72090. 36 BTA —, No. 173. 


Consolidated Returns—Insurance Companies.—A mutual 
fire insurance company does not lose its identity as such 
and become a stock fire insurance company where pur- 
suant to statutory authorization it issues policies of insur- 
ance only in consideration of cash premiums ascertained 
and payable in advance, even though the policies are non- 
assessable and carry no contingent liability for additional 
premiums. Petitioner, an insurance company (other than 
life or mutual) subject to tax under the provisions of sec- 
tion 204 of the Revenue Act of 1932, may not file a con- 
solidated return with a mutual fire insurance company.— 
Ohio Farmers Indemnity Co. v. Commissioner, Decision 9830 
{CCH]; Docket 80116. 36 BTA —, No. 167. 


Consolidated Returns for 1931, 1932 and 1933—Con- 
tributions to Community Bureau of Government Research 
—Non-Deductibility—An affiliated group is held to include 
a corporation all the shares of which are directly owned by 
another, notwithstanding that the shares were acquired 
when the subsidiary was in financial difficulty, its liabilities 
exceeded the value of its assets, and a plan of liquidation 
was in contemplation, and that it had losses after such 
acquisition which offset gains of the parent and served 
to reduce consolidated taxable income. 


Contributions by a corporation to a community bureau 
of government research are not deductible in 1932 and 1933 
as business expenses without a showing of business bene- 
fits reasonably expected to result directly from the contribu- 
tions.—Bishop Trust Co., Ltd. v. Commissioner, Decision 9834 
{CCH]; Dockets 81625, 87102 .36 BTA —, No. 170. 


Deductibility — Wisconsin Real and Personal Taxes 
Where Taxpayer’s Fiscal Year Ends June 30.—Under the 
laws of the State of Wisconsin both real and personal 
property taxes are assessed as of May 1 in each year. 
The rate of tax is not determined and the assessment 
of the tax is not made until after November 1. The peti- 
tioner keeps its books of account and makes its income 
tax returns upon the accrual basis and for a fiscal year 
ended June 30. In its income tax return for 1933 it de- 
ducted from gross income personal property and real prop- 
erty taxes which became due for 1932 and were paid by it 
within such fiscal year. A deduction for 1933 taxes was 
similarly made in the return for the fiscal year ended 
June 30, 1934. The respondent has amended such returns 
and allowed as a deduction from gross income the taxes 
which were assessed as of May 1 falling in each fiscal vear. 
It is held that the petitioner is entitled to deduct from 
the gross incomes of the fiscal years ended June 30, 1933, 
and June 30, 1934, the real property and personal property 
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taxes which it claimed as deductions in its returns inasmuch 
as taxes assessed May 1 do not accrue until December.— 
Patrick Cudahy Family Co. v. Commissioner, Decision 9829 
[CCH]; Docket 83436. 36 BTA —, No. 166. 


Depreciation Deductions Not Allowable by Lessor— 
Long-Term Lease—Lessee’s Expenses Exceeding De- 
preciation Losses.—In 1906, petitioner leased its gas and 
electric plants under a 99-year lease contract, which re- 
quired the lessee (1) to maintain, preserve and keep the 
demised premises in good order and repair, (2) to pay 
for all renewals or replacements, and (3) to make expendi- 
tures for additions and betterments, the value of which 
greatly exceeded losses resulting from depreciation. It is 
held that petitioner is not entitled to deductions for de- 
preciation in the taxable years 1923-1925. Atlantic Coast 
Line Railroad Co., 31 B. T. A. 730; affd., 81 Fed. (2d) 309; 
certiorari denied, 298 U. S. 656.—The Cincinnati Gas & 
Electric Co., et al. v. Commissioner, Decision 9825 [CCH]; 
Dockets 44351-44353, 46903, 46914, 50424. 36 BTA —, 
No. 163. 


Estate Tax—Credit for State Inheritance Taxes.—W here 
a taxpayer estate has paid in settlement of the estate and 
inheritance taxes due the State of Pennsylvania an amount 
which is in excess of the credit allowed under the provi- 
sions of section 301 (b), Revenue Act of 1926, as amended, 
the credit to which the estate is entitled may not be reduced 
by an amount which the Commissioner contends the tax- 
payer estate is entitled to receive as a refund from the State 
but which in fact the taxpayer has never received and 
there is no showing that it will ever receive. Article 9 (b) 
of Regulations 80 (1937 edition) provides how the tax- 
payer estate shall report to the Commissioner any refunds 
received from the state, of any inheritance or estate taxes 
previously paid to the state and provides that the liability 
of the estate to the Federal Government for estate taxes 
shall be increased accordingly. This article of the Com- 
missioner’s regulations will be applicable, if and when 
petitioners receive a refund from the State of Pennsylvania 
of any estate or inheritance taxes heretofore paid to it. 
In the absence of such a refund the regulation is not 
applicable. — Estate of Pamphila H. Phillips, Deceased, 
Thomas W. Phillips, Jr., Benjamin D. Phillips, and Grace 
Phillips Johnson, Exrs. v. Commissioner, Decision 9823 
[CCH]; Docket 87519. 36 BTA —, No. 159. 


Estate Tax—Inclusion of Proceeds of Decedent’s In- 
surance Policies in Gross Estate.——Decedent took out six 
policies of insurance upon his life in 1929 and 1930, ag- 
gregating $200,000. In each policy he reserved the right to 
change the beneficiary. He contracted with a corporation, 
of which he was president, to pay the premiums and 
pledged to it the policies as collateral security. His wife, 
who was the sole beneficiary of each policy, was a party 
to the agreement. Among other things, the wife was to 
receive the proceeds of the policies as trustee for the cor- 
poration to the extent that the proceeds were required to 
repay the premiums advanced, with interest, and $25,000 
if decedent failed to attain the age of 40. Decedent died in 
1931, prior to attaining the age of 40. It is held that re- 
spondent properly included in gross estate the proceeds 
less the amounts received by the wife in trust and the 
statutory exemption of $40,000, because (a) the payment 
of premiums was decedent’s obligation paid for him by the 
corporation; (b) the premiums were not paid by the bene- 
ficiary since under the contract she received that portion 
of the proceeds in trust and not in her own right; (c) the 
premiums were not paid by the corporation since it ex- 
pressly contracted for the repayment of its advances with 
interest—Estate of Frank R. McDermand, Jr., Deceased, 
Helen H. Nelson, Admx. v. Commissioner, Decision 9832 
[CCH]; Docket 74852. 36 BTA —, No. 165. 


Estate Tax—Loss Deduction Denied in Income Tax 
Return—Payment of Obligation Incurred by Decedent as 
Co-Guarantor.—At his death on January 17, 1930, decedent 
owed to a co-guarantor his contributive share of an obliga- 
tion. The debt was allowed as a deduction in computing 
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decedent’s net estate, but decedent had never taken a de- 
duction therefor in any income tax return. Being unable 
to collect from the primary debtor, the estate paid the 
obligation and deducted it as a loss in its income tax return 
for the taxable year, January 18 to December 31, 1930. 
In denying the deduction, the Board held that the estate 
may not take as a deduction from income the payment of 
decedent’s debts.—Estate of Jacob S. Hoffman, Harry I. 
Hoffman, Exr. v. Commissioner, Decision 9820 [CCH]; 
Docket 73092. 36 BTA —, No. 156. 


Estate Tax—Transfers Not in Contemplation of Death. 
—A transfer of property in trust for the benefit of the 
decedent’s children for the purpose of making the children 
independent financially so that he could see them enjoy 
the money while he was alive, so that he might observe and 
advise them in the handling of their money and invest- 
ments, to relieve them from financial difficulties, and to 
relieve himself from the annoyance of frequent solicitations 
of funds, was not made in contemplation of death by dece- 
dent, who died June 18, 1934. It is held, further, that a 
transfer of property in trust for the benefit of the dece- 
dent’s grandchildren to enable them, upon reaching their 
majority, to be independent of their parents, to pay their 
own expenses, and to complete their education, was not 
made in contemplation of death. The above transfers were 
irrevocable and absolutely divested the grantor of all inter- 
est in the property. They were not made to take effect 
in possession or enjoyment at or after death. 

Mellott dissents from that part of the opinion which 
holds that the property transferred for the benefit of the 
children is not includible in decedent’s gross estate. Turner 
agrees with the above.—Estate of Robert Wetherill, De- 
ceased, Chester-Cambridge Bank and Trust Co., Robert 
Wetherill, Jr., and Anne W. Kerr, Exrs. v. Commissioner, 
Decision 9843 [CCH]; Docket 86862. 36 BTA —, No. 181. 


Grantor of Trust—Non-Taxability—Secs. 166 and 167, 
Revenue Act of 1934.—The grantor is not taxable on in- 
come of an irrevocable trust because of the power to alter 
distributive shares of principal and income of beneficiaries. 
lhe grantor created a trust under which she retained no 
power to revoke or to have any of the income used for 
her benefit, but only the power to alter the distributive 
shares of principal and income of the beneficiaries of the 
classes named in the trust instrument. While the grantor 
reserved the power to alter the distributive shares of the 
beneficiaries, the proper construction of the trust instru- 
ment requires that all of the income and principal be paid 
over to some of the beneficiaries of the classes specified, 
and the grantor is without power to reduce all of the 
beneficial shares to a nominal sum and thereby effect a 
resulting trust for herself. It is held that the income of the 
trust is not taxable to the grantor under either section 
166 or 167, Revenue Act of 1934. 


The grantor of a trust is not taxable on trust income 
under Sec. 166 or 167 of the 1934 Act. Part of the income 
of a trust was paid to a person other than the grantor 
pursuant to the mandatory terms of the trust. The grantor 
had no such powers over this part of the trust income as 
are the basis of tax under section 167, Revenue Act of 
1934, nor was the income used to discharge any legal 
obligations of the grantor. It is held, that this part of the 
trust income is not taxable to the grantor under section 
167, Revenue Act of 1934, nor under the principle of 
Douglas v. Willcuts, 296 U. S. 1. It is held, further, that 
since there was not, within the meaning of the statute, 
any power vested in the grantor or any other person to 
revest in the grantor title to any part of the corpus, this 
income was not subject to tax under section 166, Revenue 
\ct of 1934, although by the terms of the trust it would 
‘terminate and the corpus would revert to the grantor or 
her assignees or appointees by will upon the death or 
remarriage of the beneficiary of this part of the income. 
—Phebe Warren McKean Downs v. Commissioner, Decision 


9826 [CCH]; Docket 86798. 36 BTA —, No. 164. 


Insolvent Corporation—Purchase of Own Bonds at Less 
Than Issue Price.—An insolvent corporation which in 1931 
and 1932 purchased and retired some of its outstanding 
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bonds at less than the amount realized from the sale of 
the bonds and which was still insolvent after such trans- 
actions derived no taxable gain from such purchase and 
retirement. [From the opinion:] “The petitioner’s pur- 
chase and retirement of its own bonds during the taxable 
years simply reduced its outstanding liabilities. A reduc- 
tion in outstanding liabilities which does not make a tax- 
payer solvent does not result in taxable gain.”— Madison 
Railways Co. v. Commissioner, Decision 9827 [CCH]; Docket 
85121. 36 BTA —, No. 160. 


Life Insurance Company—Accrued Interest—Return of 
Capital—(1) Where accrued and unpaid interest was pur- 
chased, together with other properties, by petitioner and 
collections on such interest during the taxable year and 
prior years did not equal the purchase price of same, it is 
held that the accrued interest collected during the taxable 
year constituted a return of capital and was not taxable 
income. Great Southern Life Insurance Co., 33 B. T. A. 512 
(prior years), followed. 

(2) Personal property taxes paid by petitioner during 
the taxable year 1931 are not deductible as investment ex- 
pense; Great Southern Life Insurance Co., supra; affirmed, 
89 Fed. (2d) 54, followed. 


(3) Interest accrued on loan is not realized by insurance 
company on cash basis from substitution of new note for 
old. During the taxable year 1931 petitioner received a 
number of renewal notes the face amount of which in- 
cluded the principal plus past due and accrued interest on 
the old notes, the renewal notes being secured by the 
identical property which secured the old notes. Where such 
security was of a value less than the amounts due on the 
old notes, and there was no market for the renewal notes, 
it is held that petitioner was not in receipt of either cash 
or its equivalent, during 1931, on account of such accrued 
interest and that petitioner, being on the cash basis, was 
not in receipt of income in the amount of such accrued 
interest, or any part thereof.—Great Southern Life Insurance 
Co. v. Commissioner, Decision 9800 [CCH]; Docket 81328. 
36 BTA —, No. 136. 


Living Expenses—Resident Hotel Manager—Non-Tax- 
able Income.—In 1933 and 1934, petitioner Arthur Benaglia 
was manager of several hotels owned by a corporation 
of Hawaii. Petitioner was constantly on duty and for the 
proper performance of his duties and entirely for the con- 
venience of his employer, petitioner and his wife occupied 
a suite in one of the hotels and received their meals there 
without charge. Upon the evidence, it is held that the 
fair value of such living expenses is not income to the peti- 
tioner. 

Murdock concurs only in the result. 

Arnold dissents, with opinion to the effect that taxpayer’s 
manner of accepting employment indicated the living ex- 
penses were considered a part of his remuneration, and 
therefore taxable. Smith, Turner and Harron agree with 
this dissent.—Arthur Benaglia and Elise Benaglia v. Commis- 


sioner, Decision 9802 [CCH]; Docket 87638. 36 BTA —, 
No. 138. 


Loss—Corporation’s Exchange of Bonds for Those of 
Another Corporation—Deductibility.—Petitioner sold its 
bonds at a discount. As a result of nontaxable exchanges 
petitioner acquired bonds of another corporation which it 
exchanged for its own outstanding bonds, retiring the latter. 
The bonds so exchanged for its own bonds had a basis in 
petitioner’s hands greater than the amount realized on the 
sale of its bonds. It is held that the difference between 
the basis of the bonds exchanged and the amount realized 
on the sale of its bonds, less a deduction taken for amortiza- 
tion of discount, represents a loss to the petitioner. The 
Board determines the basis applicable to the bonds ex- 
changed by applying a ratio basis on the selling prices of 
the new securities, including the bonds, acquired in non- 
taxable exchanges in place of the original property.— 
Marbara Corporation (Formerly Newport Water Corporation) 
v. Commissioner, Decision 9751 [CCH]; Docket 67870. 36 
BTA —, No. 87. 


Non-Bona Fide Sales of Listed Stock to Employee and 
Friend—Returns Fraudulent.—In his income-tax returns 
for 1930 and 1931, petitioner Robert Wilson Carter claimed 
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the deduction from gross income of amounts alleged to 
represent losses on the sale of listed shares of stock. It 
is held that sale of stock at a loss to an employee in 1930 
and sale of same stock, also at a loss, to a friend in 1931 
upon default by employee, were not bona fide, and that 
the returns were false and fraudulent with intent to evade 
tax.—Robert Wilson Carter v. Commissioner. Mrs. Robert 
Wilson Carter v. Commissioner, Decision 9769 [CCH]; 


Partnerships—Breeders of Polo Ponies and Race Horses 
—Non-Deductible Losses.—During the taxable years 1932 
and 1933 petitioners were members of two partnerships, 
which were engaged in breeding polo ponies and race 
horses. On the facts, it is held that neither of such part- 
nerships was carrying on a trade or business, and the 
losses sustained were not incurred in transactions entered 
into for profit, within the purview of section 23, Revenue 
Act of 1932. Approximately nine years after the organ- 
ization of the polo pony partnership, during which time it 
had consistently sustained an operating loss each year, it 
had only 10 to 20 ponies ready for sale. “What they were 
sold for, or whether they were sold at all, we do not know. 

Sut certainly no facts are disclosed by the record which 
persuade us that there was any reasonable basis to 
anticipate a future realization of profit from the operations 
of the partnership, commensurate with the capital in- 
vested.” Likewise, as to the race horse partnership, “the 

venture was foreign to petitioner’s usual line of business 
activities and no facts have been established which reason- 
ably indicate that it was a business carried on for profit or 
that there was any reasonable expectation of profit. Peti- 
tioner devoted only a negligible portion of his time to the 
affairs of either of the partnerships. His participation 
appears to have been limited, mainly to the contribution of 
capital —W. S. Farish v. Commissioner. Libbie Rice Farish 2 


Commissioner, Dec. 9828 [CCH]; Dockets 81145, 81146, 83295, 
83296. 36 BTA —, No. 162. 


Percentage Depletion— Payment for Extension of 
Leases.—Such payment is not advance royalty and hence 
is held not subject to depletion (fiscal year ended August 
31, 1933). [From the opinion:] “The extension of the 
leases in consequence of this payment terminated July 31, 
1934, with no development of the property, no production 
of mineral and no accrual of royalties. This payment ful- 
filled its whole function in extending the lease for one year 
and so far as the consequence of such payment was con- 
cerned the lease itself expired at the end of such extension.” 
ITerring v. Com., 293 U. S. 322, is held not applicable to 
this case in view of the following language. “As to income 
tax liability in the year of termination of the lease, on 
account of bonus paid at the execution of the lease, if no 
mineral has then been extracted, we express no opinion.” 
—Continental Oil Company v. Commissioner, Decision 9783 
[CCH]; Docket 82896. 36 BTA —, No. 119. 


Real Estate Syndicates—Taxability as Corporations.— 
By separate agreements four syndicate funds were created, 
which were used for the purchase, development, and sale 
of four real estate subdivisions. The subscribers thereto 
were to receive 6 per cent interest upon their subscriptions 
and a share of the profits, if any, based upon the amount 
of their subscriptions. The personal liability of each sub- 
scriber was limited to the amount subscribed. Transferable 
shares or interest were created. Management and opera- 
tion of the subdivisions and the funds were vested in corpo- 
rate subscribers authorized to deal in real estate. During 
the taxable year each syndicate made distributions to its 
subscribers. It is held that the syndicates are associations 
taxable as corporations (1932).—St. Louis Hills Syndicate 
Fund et al. v. Commissioner. Wellston Hills Syndicate Fund 
et al. v. Commissioner. Webster Hills Syndicate Fund et al. v. 
Commissioner. Kingshighway Hills Syndicate Fund et al. v. 


Commissioner, Decision 9761 [CCH]; Dockets 80258-80261. 
36 BTA —, No. 97. 


Real Property Sold on Installment Basis—Repossession 
—Income Results.—The petitioner sold a parcel of real 
property, retaining title, and returned the profit on the 
installment basis. The buyer defaulted, and in 1932 the 
petitioner reacquired possession, and the unpaid install- 
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ment obligations were satisfied for certain considerations. 
It is held, following Boca Ratone Co. v. Com., 86 Fed. (2d) 
9, that repossession did not result in taxable income to be 
computed in accordance with Article 353, Regulations 77, 
but that the transaction between buyer and petitioner in 
1932 constituted a satisfaction of the buyer’s installment 
obligation at other than face value within section 44 (d), 
Revenue Act of 1932, and gain or loss is to be computed 
accordingly.—Eggerman Investment Co. v. Commissioner, 
Decision 9838 [CCH]; Docket 79013. 36 BTA —, No. 174. 


Reorganization under Section 112 (i) of 1928 Act—Tax- 
able Status—Recognition of Gain.—The Vulcan Insurance 
Co. owned all of the capital stock of the 134 William Street 
Co. Pursuant to a plan of reorganization, the Vulcan In- 
surance Co. transferred part of its assets to the 134 William 
Street Co. and distributed the stock it held of the trans- 
feree, and cash, ratably among its stockholders in exchange 
for its own stock. Thereafter the Vulcan Insurance Co. 
was dissolved. It is held, following H. B. Leary, Sr., 34 
B. T. A. 1206, that the exchange of stock for stock was 
made in pursuance of a plan of reorganization within the 
meaning of section 112 (i) (1) (B) and 112 (b) (3) of the 
Revenue Act of 1928, and did not result in the receipt of 
recognizable gain; it is held, further, that the amount of 
cash received is taxable to the extent that it does not ex- 
ceed gain computed under the provisions of section 112(c). 
—Isidor Kahn v. Commissioner. Rosa Schlesinger v. Commis- 
sioner. Max Einhorn v. Commissioner. Lenora Kahn v. Com- 
missioner. Bella Kahn v. Commissioner, Decision 9815 
[CCH]; Dockets 73891-73895. 36 BTA —, No. 152. 


Stock Purchase Warrants—Receipt Did Not Give Rise 
to Taxable Income.—The petitioners, stockholders of the 
American Founders Corporation and United Founders 
Corporation, received warrants in 1929 from those cor- 
porations entitling them to purchase shares of stock of the 
United States Electric Power Corporation at $15 per share, 
the warrants expiring on October 15, 1929. The reasonable 
value of shares of stock of the United States Electric 
Power Corporation at the time was not in excess of $15 
per share. It is held that the petitioners derived no taxable 
income from the receipt of the stock purchase warrants. 
—Minnie T. Grippen v. Commissioner. Bessie G. Hall v. 
Commissioner. Roland F. Mygatt v. Commissioner, Decision 


9824 [CCH]; Dockets 66345, 66825, 67564. 36 BTA —, 
No. 161. 


Stocks Worthless—Sale—Loss Non-Deductible. — (1) 
Petitioner held stock in a corporation, all the assets of 
which were sold in a foreclosure proceeding instituted by 
the bondholders in 1932, and the corporation’s charter was 
allowed to lapse. It is held, under the facts, that the stock 
became worthless in 1932 and the petitioner was entitled to 
take the resulting loss in that year. 


(2) In December 1932, after the stock had become 
worthless, petitioner sought to establish a loss for tax 
purposes by a sale to another stockholder (through a 
broker) of 100 shares of the stock which he owned. It is 
held that the sale, after the stock had become worthless, 
was not effective to establish a loss; it is held, further, 
that a sale of an additional 100 shares to taxpayer’s father- 
in-law (through a broker) in 1933 did not establish a de- 
ductible loss in 1933, the stock having become worthless 
in 1932. Fraud must be proved by clear and convincing 
evidence and this burden rests upon the respondent. Under 
the facts here, in the absence of other clear and convinc- 
ing evidence, the imposition of the additional tax provided 
by the statute in case of fraud is not justified. 


(3) Petitioner was president and a stockholder of the 
Mayfair Investment Co. which owned and operated the 
Mayfair Hotel of which petitioner was the manager. [From 
the findings of fact:] “During the years 1932 and 1933 peti- 
tioner and his family, consisting of his wife and two 
children, lived at the Mayfair Hotel. The living quarters 
and meals were furnished by the hotel. Petitioner now 
concedes that the reasonable value of such living quarters 
and meals for himself and family is $3,000, which was addi- 
tional compensation for the years in question, and agrees 
that that amount may be included in his gross income for 
each of the years.”—Charles Heiss v. Commissioner, Decision 
9801 [CCH]; Docket 81179, 81997. 36 BTA —, No. 137. 
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